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CURRENT EVENTS. 





A SusstituTe ror Haneinc.—Some of our 
readers may remember the story of the Irish- 
man who stood up to receive his sentence to 
be hanged. The judge pronounced it with 
the usual solemnity, having first donned the 
black cap, and when he wound up with the 
usual words, ‘‘then and there to be hanged 
by the neck until you are dead, dead, dead,”’ 
Pat cried out, ‘‘Och! hang me around the 
waist, for me neck is very ticklish.’’ Gov. 
Hill of New York, in his recent message, 
makes the following suggestion : 

“The present mode of executing criminals by 
hanging has come down to us from the dark ages, 
and itmay well be questioned whether the science 
of the present day cannot provide a means for tak- 
ing the life of such as are condemned to die ina 
less barbarous manner. I commend this sugges- 
tion to the consideration of the legislature.” 

The New York Tribune seconds this sug- 
gestion with some judicious observations, 
which it concludes thus: 

“In effect no death which is not instantaneous 
in its extinction of consciousness, can be declared 
painless, and therefore only an instantaneous form 
of extinction ought to be accepted as fulfill- 
ing the purpose of the law and of society. There 
is no reason to doubt the ability of modern science 
to devise a mode of swift and really painless exe- 
cution. Electricity would certainly furnish the 
means; and it is unquestionably a duty on the part 
of the legislature to take Governor Hill’s sugges- 
tion on this head into consideration, for there 
should not be permitted the existence of a doubt 
as to whethér condemned criminals suffer need- 
lessly in paying the final penalty.” 

The Tribune man is certainly mistaken in 
the idea that all forms of asphyxiation are 
in their first stages acutely painful. We 
have known men who have been both 
drowned and hanged, and resuscitated af- 
ter they had lost consciousness. The 
man who had been drowned experienced 
little pain in the first struggles, and none af- 
terwards, though he experienced great pain 
in the resuscitation. The man who had been 
hanged experienced slight pain in the first 

rangulation ; not enough to induce him to 
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raise his hands and untie the knot, which he 
could easily have done, for he was simply 
trying a foolish experiment upon himself. 
The physical pain which attends death is a 
great bugbear. It does notexist. If it does 
exist, the fact of its existence is not a good 
argument against executing criminals by 
hanging. The object of the law may be to 
inflict a certain degree of pain, and to make 
the mode of execution disgusting, and hence 
to be dreaded. We are, however, an advyo- 
cate of abolishing this -mode of execution, 
and, as the best possibe substitute, and the 
cheapest which could be{devised, we suggest 
drowning. Put the criminal in a cage, and 
sink him in a vat of water. 





THE REFORMATION OF THE FEDERAL JupDI- 
c1ary.—No. 13 of the Supreme Court Repor- 
ter,! devoted, as our readers are aware, to the 
exclusive publication of the decisions of the 
Supreme Court of the United States, contains 
sixty-four pages, most of which are taken up 
with cases of patents for inventions. There 
is one admiralty case, relating to a collision 
of vessels; one case of a claim against the 
government, appealed from the Court of 
Claims, and one or two cases involving ap- 
plications of general principles of law. This 
is not an unfair sample of many numbers of 
of the same periodical. The docket of the 
Supreme Court of the United States is now 
about four years in arrear. By reason of this 
fact, an appeal or writ of error to that court 
involves a substantial denial of justice. Does 
not a statement of these facts convey a strong 
suggestion as to what is needed in the way of 
a reform of the Federal judiciary? The Fed- 
eral court of last resort, though composed of 
nine justices, is unable to perform its work. 
By reason of being overworked, the learned 
and able judges are unable to devote the 
amount of time and attention to the decision 
of important questions which the public in- 
terests demand. Does not the remedy lie in 
the creation of one or more additional courts 
of appeal, and in a division of the subjects of 
jurisdiction? Take the subject of patent law. 
The American people are a race of inventors. 
No one can open a volume of Federal reports 


1 St. Paul: West Publishing Co. 
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without being struck with the great number 
of cases relating to the subject of patents for 
inventions. It is well known that the prac- 
tice of this department of law, when its prin- 
ciples and details are mastered, is highly lu- 
crative. Why not, then, have a separate 
court of appeal for patent cases to sit at the 
national capital, or possibly, to alternate its 
sittings at two or three important points? A 
bench of five judges could easily dispose of 
all litigation relating to patents for inventions 
and copyrights. Then, what earthly propri- 
ety is there in a system which allows all cases 
in admiralty to be appealed to the national 
court of last resort, without any reference to 
the amount involved, and without any refer- 
ence to the question whether the mat- 
ter to be decided is a matter of law 
or a matter of fact? Why not have 
another court of appeal for admiralty and 
commercial cases? This would leave the 
Supreme Court of the United States in pos- 
session of all the jurisdiction which appropri- 
ately belongs to it. It would ‘still have the 
limited original jurisdiction committed to it 
by the Constitution. It would have appellate 
jurisdiction of all questions involving the in- 
terpretation of the Constitution of the United 
States, of all questions involving conflicts be- 
tween the Federal and State judicatories or 
authorities, and of all cases in which jurisdic- 
tion had not been specially confided to the 
other appellate courts. Is not the principle 
of a division of labor, and a division of sub- 
jects, now so usefully practiced in England, 
the proper solution of our difficulty? 








NOTES OF RECENT DECISIONS. 





TrusTtEE—BreEacu or Trust—Rient To In- 
DEMNITY FROM CESTUI QUE TRUST—MARRIED 
Woman.—In a case of Sawyer v. Sawyer, be- 
fore the Court of Appeal on the 14th of Febru- 
ary, a question arose as to the liability of a 
married woman to make good out of her sep- 
arate property the loss occasioned by a breach 
of trust to which she had consented. The ac- 
tion was brought on behalf of infant children, 
entitled in remainder under the trusts of a 
marriage settlement, for the purpose of com- 
pelling the trustees to make good breaches of 
trust in respect of the trust funds. By the settle- 





ment, property of the wife was settled in trust 
for her for life, forjher separate use, without 
any restraint on alienation, with remainder to 
the husband for life, with remainder to the 
children of the marriage; and the trustees 
were authorized, with the consent in writing 
of the husband and wife during their joint 
lives, to vary the investments of the trust 
funds. Between 1872 and 1875 portions of the 
trust funds were sold by the trustees, and the 
proceeds were, with the consent of the wife, 
advanced to the husband. He never repaid 
the advances, and was adjudicated bankrupt 
in 1877. Upon the occasion of each of these 
advances the husband and wife signed prom- 
issory notes by which they severally and joint- 
ly promised to pay on demand the sum of 
stock, from the sale of which the sums advanc- 
ed had arisen, to the trustees, for value re- 
ceived. In 1879 the court declared that the 
trustees were jointly and severally liable to 
replace the sums which had been thus sold out 
and lost. When the action came on for hear- 
ing upon further consideration, the trustees 
claimed to be entitled to retain the income of 
part of the trust funds to which thé wife was 
entitled for her life for the purpose of recoup- 
ing the amount which they had been com- 
pelled to make good, on the ground that she 
had been a consenting party to the breach of 
trust. Chitty, J., held that the trustees had 
no such right of retainer, and the decision was 
affirmed by the Court of Appeal (BaGeGa tay, 
Bowen, and Fry, L.JJ.). Fry, L.J., who de- 
livered the judgment of the court said that, 
having regard to the consent given by the wife 
to the sale of the stock, and to the payment of 
the proceeds to her husband, and to the prom- 
issory notes given by her to the trustees as 
such, and further to the fact that she, as cestui 
que trust, was entitled to receive moneys from 
the same trustees to whom she had become in- 
debted, their lordships were of opinion that if, 
instead of being a married woman, she had 
been a man of full years, there would have ex- 
isted a right of retainer against her life inter- 
est to make good her debt, which might have 
been enforced either by her children, as cestui 
que trusts in remainder, or by the trustees. 
Did the fact that she was a married woman 
make any, and, if so, what, difference in her 
liability? The primary duty of the trustees 
was the protection of the fund, which they 
did not protect; and before a trustee could 
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claim the benefit of any charge or right of re- 
tainer against the interest of a married woman 
in the trust fund it appeared to their lordships 
to be reasonable that he should show that the 
charge or right of retainer was created by her 
with a full knowledge of all the circumstances. 
It was probable that in the case of a man of full 
years the court would presume him so to be 
acting, but in the case of a feme covert their 
lordships did not think that this presumption 
existed in favor of the trustee, whose pri- 
mary duty was to protect the fund for her ben- 
efit. His lordship referred to Ryder v. Bick- 
erton,? and Mara v. Manning,*® in which Sir 
Edward Sugden said, ‘‘I hope that the court 
may feel itself at liberty to treat a woman en- 
titled for her separate use in possession as sui 
juris, so as to bind her interest where she pre- 
vails upon her trustee to commit a breach of 
trust. But this could only be where the wife 
really acted for herself.’’ All the cases in 
which the separate estate of a married woman 
had been held to be affected by a breach of 
trust were, so far as their lordships were 
aware, cases in which she had been an actual 
actor in the transaction herself; such as 
Crosby v. Church,‘ Clive v. Carew,® and Pem- 
berton v. M’Gill.6 Inno case, so far as they 
knew, had her separate estate been charged 
on the mere ground of her having acquiesced 
in, or approved of, the breach of trust. The 
trustees in the present case had, in their lord- 
ships’ opinion, failed to show that the wife 
was fully informed of the state of the case, 
or that she really acted for herself.—Solicit- 
or’s Journal. 





STOCKHOLDERS—REMEDY IN EQUITY AGAINST 
CorPoraTION REFUSING TO TRANSFER SHARES. 
—lIt is ruled by the Supreme Court Commis- 
sion of Ohio, in the case of Iron Railroad 
Co. v. Fink,’ that if an installment of stock 
in a railroad company remain unpaid by 
the original subscriber, an assignee of the 
stock, who is willing to comply with the cor- 
porate regulations respecting the issue of 


23 Sw. 80n., 1 Eden, 149n. 

$2 Jo. & Lat., 311. 

43 Beav., 485. 

51J. & H., 199. 

62 Dr. & Sm., 266. 

713 Weekly Law Bulletin (Cinn.), 91. 





stock certificates and the transfer of stock, 
may, upon making a proper tender of the un- 
paid installment, with the interest thereon, 
maintain an action in equity, against the cor- 
poration, to compel it to issue to him a stock 
certificate. We are glad that this decision 
has been rendered, because the authorities on 
the question whether a court of equity will 
compel a corporation to admit a transferee of 
its shares to membership are in a very unsat- 
isfactory state. The old idea has been that 
the transferee of shares in a private corpora- 
tion has an adequate remedy at law in such a 
case, in the form of an action against the cor- 
poration for damages for a conversion of the 
shares. But as the transferee of shares may 
be so unreasonable as to prefer to keep the 
shares, rather than get their market value at 
the end of an action at law, we find that such 
persons have frequently cast about to see 
whether a mandamus cannot be had to estab- 
lish them in their rights as members of the 
corporation. But, though the books teem 
with decisions where the writ of mandamus has 
been awarded to restore a person who has been 
ousted of his franchise in a public corporation, 
yet the courts have generally denied this rem- 
edy in the case of private joint stock corpora- 
tions ;* and they have sometimes put it on the 
ground that the writ of mandamus issues only 
to enforce rights of a public nature. Now, 
the jurisdiction of courts of equity, it is well 
known, does not, except in two or three iso- 
lated instances, extend at all to matters of a 
public nature. That jurisdiction rests fund- 
amentally upon the idea of protecting rights 
in private property ; and hence it should seem 
logically to follow that the very reason which 
induces courts of law to refuse relief in such 


8 Ang. & Ames Corp. (11th ed.), 425; Lowell Trans- 
fer of Stock, § 233. See the following cases: Rex v. 
Bank of England, Doug. 524; Rex v. London Assur- 
ance Co.,5 B. & A. 899; Kimball v. Union Water Co., 
44 Cal. 173; American Asylum v. Phenix Bank, 4 
Conn. 172; Towns v. Nichols, 73 Me. 515; Murray v. 
Stevens, 110 Mass. 95; Baker v. Marshall, 15 Minn. 177; 
State v. Rombauer, 46 Mo. 155; State v. Guerrero, 12 
Nev. 105; State v. Warren Foundry, 3 Vroom, 439; 
Shipley v. Mechanic’s Bank, 10 Johns. 484; Ex parte 
Fireman’s Ins. Co., 6 Hill, 248; Durham v. Monumental 
Mining Co., 9 Or. 41; Birmingham Ins. Co. v. Common- 
wealth, 92 Pa. St. 72; ‘Wilkinson v. Providence Bank, 3 
R. I. 22; Cooper v. Dismal Swamp Canal Co., 2 Murph. 
195; Rex v. Worcester Canal Co., 1 Man. & R. 529; Rex 
v. Liverpool and Manchester R. Co., 21 L. J. (Q. B.) 
284; Crawford v. Provincial Ins. Co., 8 U. C. C. P. 268; 
People v. Crockett, 9 Cal. 112; Green Mt. Turnp. Co. 
v. Bulla, 45 Ind. 1.8 
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cases by mandawus, would induce courts of 
equity to grant it by mandatory injunctions, 
or by decrees for specific performance. An 
examination of the cases, however, will show 
that courts of equity have halted and hesita- 
ted very much in extending their relief to 
such cases; and they have done it on the old, 
stereotyped idea that the party complaining 
had an adequate remedy at law.’ But if a 
man has agreed to sell me a chattel at a cer- 
tain price, and to give me a certain instru- 
ment of title thereto, and I pay or tender the 
price, and he refuses to give me the instru- 
ment of title, is it not a mockery of justice 
to say to me that my only remedy is to let 
him have the chattel back again and to sue 
him for its value as for a conversion? What 
is this but sanctioning the idea that one man 
may compel another man to make to him a 
forced sale of his property at such a price as 
a jury shall fix? Whena corporation issues 
a certificate of shares of its capital stock, it 
agrees, subject to such restrictions as may be 
found in its charter or in its by-laws, not con- 
trary to law, that it will admit to membership 
any person who may become the transferee 
of these choses in action; and when it refuses 
to admit to membership such transferee, does 
it not violate an agreement made with his as- 
signor, upon which he has acted to his injury? 
The prospective value of the shares to the 
transferee may be many times their present 
market value. Circumstances may exist which 
make the market value of no moment as com- 
pared with the incidental advantages which the 
right to vote at a corporate election in respect 
of them may give him. It should seem, then, 
that it ought to be taken for granted, in all 
cases, that the remedy at law is not adequate ; 
and we find that several of the most authori- 


tative American courts have freely extended 
a remedy in equity in such cases to compel | 


corporations to register transfers of shares on 
their books. Such a power, the Court of 
Appeals of New York say, is a salutary one, 
and should be exercised where such relief 
alone will work a complete and adequate rem- 
edy.” It was exercised by the Supreme Court 
of Connecticut at an early day, on the ground 


® Walker v. Detroit R. Co., 47 Mich. 388; Cooper v. 
Canal Co., 2 Murph. 195. 
1 Cushman v. Thayer Manf. Co., 76 N. Y. 365. 





that mandamus was nota proper remedy, and 
that there was no adequate remedy at law. 
The Supreme Judicial Court of Massachusetts 
has, in a late case, seen the propriety of exer- 
cising the same beneficial jurisdiction." 








WHAT CONSTITUTES A 
TENDER. 


SUFFICIENT 





. General 

. Conditional. 

By Whom. 

. To Whom. " 
. Of What. 

. Amount. 

Time. 

. Place. 


HIS Om Oo NS 


1. General.—Tenders are to be considered 
strictly, and if they are not legal in every 
respect, a court of equity, even, will not sup- 
port them, nor supply defects ;! but otherwise 
perhaps, if fraud is used to prevent the ten 
der.?, The money must be actually produced 
unless the circumstances of the refusal 
amount to a waiver.* The money should be 
in sight, and capable of immediate delivery 
to show that, if the creditor were willing to 
accept it, it was ready to be paid ;* thus, one 
is ready and willing to pay, and is about to 
produce the same, when he is prevented from 


ll Tasigi v. Chicago, ete. R. Co., 129 Mass. 46. See al- 
so Middlebrook v. Merchants’ Bank, 3 Abb. App. Dec. 
295; Buckmaster v. Consumer’s Ice Co., 5 Daly, 313: 
Chater v. San Francisco Mining Co.,19 Cal. 219; Lowell 
Transfer Stock, § 236. 


1 King v. Finch, 60 Ind. 420. 

2 Gammon V. Stone, 1 Ves. Sen. 339. 

8 Suckling v. Coney, Noy 74; Breed v. Hurd, 6 Pick. 
356; Bakeham v. Pooler, 15 Wend. 637; Carey v. Bran- 
croft, 14 Pick. 315; Thayer v. Brackett, 12 Mass. 450: 
Blight v. Ashley, 1 Pet. C. C. 15; Brown vy. Gilmore, 8 
Greenleaf, 107; Ladd vy. Potter, 1 Cranch C. C. 268: 
Borden vy. Borden, 5 Mass. 67; Champion v. Joslin, 44 
N. Y. 658; Sargent v. Graham, 5 N. H. 440; McIntyre 
v. Clark, 7 Wend. 330; Dunham y. Jackson, 6 Wend. 
22; Thomas y. Evans, 10 East. 101; Labbrant v. Myron 
Lodge, 61 Ill. 81; Dicknison y. Shed, 4 Esp. 68; Gil- 
more vy. Holt, 4 Pick. 25; Eastland v. Longshorn, 1 
Nott. & Me. 194; Southworth v. Smith, 7 Cush. 391; 
Lahman y. Crouch, 19 Gratt. 331; Strong v. Blake, 46 
Barb. 227; Sands v. Lyon, 18 Conn. 18; Walker v. 
Brown, 12 La. Ann. 266. 

4 Newton v. Galbraith, 5 Johns. 119; Thomas vy. 
Evans, 10 East. 101; Glasscott v. Day, 5 Esp. 48; Dick- 
inson v. Shee, 4 Esp. 68; Kraus v. Arnold, 7 Moore 59; 
Fuller v. Little, 7 N. H. 535; Conway v. Case, 22 Il. 
127; Breed v. Hurd, 6 Pick. 355; Davis v. Stonestreet, 
4 Ind. 101; Harding v. Davis, 2 C. & P. 77; Borden v. 
Borden, 5 Mass. 67; Behaley v. Hatch, Walker, (Miss.) 
369. 








Vou. 20.] 


THE CENTRAL LAW JOURNAL. 245 








so doing by the creditor declaring that he will 
not receive it; such is a waiver and will dis- 
pense with the production of the money.° 
Those cases which conclude that it is neces- 
sary that the money be in sight, is upon the 
principle, that owing to the weakness of hu- 
man nature, that the sight of the money may 
induce the creditor to accept it.° A bare re- 
fusal, however to receive money proposed is 
not sufficient to dispense with an actual ten- 
der, nor, will that which might be termed a 
hesitating refusal, based on a claim of more 
than is due, dispense with the actual produc- 
tion of the money.’ A mere offer to pay a 
certain sum does not constitute a tender.* 
The party offering must be capable to pro- 
duce immediately if such should be accepted, 
as if the money be in the next room, up or 
down stairs, and not if it be a mile away, or 
can be borrowed in five minutes, or a check 
not yet drawn.® In Harding v. Davies, the 
defendant said he was willing to pay £10, and 
a friend of the defendant offered to go up- 
stairs and fetch that sum, but was prevented 
by the plaintiff declaring that he would not 
accept it, and the offer was held to be a good 
tender ;! but it is said that it is not enough 
that a third person has the money which he 
would loan, unless he actually consents to 
loan the same for the purpose of the tender.” 
An Iowa statute makes an offer in writing to 
pay a particular sum of money, or to deliver 
specific personal !property, a tenderof such 
money or specific personal property." It is said 
that it is not necessary that the money be actu- 
ally produced and counted out unless it be in- 


5 Block v. Smith, 1 Peake. 88; Read v. Goldring, 2 M. 
& S. 86; Bellinger v. Kitts, 6 Barb. 273: Parker v. Per- 
kins, 8 Cush. 319; Brown v. Simons, 45 N. H. 211. 

6 Finch v. Brook, 1 Bing. (N. C.) 253. 

7 Dunham v. Jackson, 6 Wend. 22: Sargent v. Gra- 
ham, 5 N. H. 440; Harding v. Davies, 2 C. & P. 77. 

8 Eastman v. Rapids, 21 Towa 590; Camp v. Simons, 
34 Ala. 126; Stert v. Riggs, 22 Ill. 648: Hornby v. 
Cramer, 12 How. Pr. 490; Sheridine v. Gaul, 2 Dall. 
190; Bacon v. Smith, 2 La. Ann. 441; Hill v. Place, 7 
Robt. 389; Hunter v. Warner, 1 Wis. 141. 

® Harding v. Davies, 2 C. & P. 77; Dunham v. Jack- 
son, 6 Wend. 22; Breed v. Hurd, 6 Pick. 356; Searight 
v. Calbraith, 4 Dall. 325; Brown v. Gilmore, 8 Green- 
leaf 107. 

02C. & P. 77. 

1! But for the contra holding see Kraus vy. Arnold, 7 
Moore 59. 

12 Eastland v. Longshorn, 1 Nott. & MeCord, 194; 
Bakeman v. Pooler, 15 Wend. 687; Sargent v. Graham, 
5 N. H. 440. 

13 MecClain’s Statutes, (1880) See. 2105; Cassady v. 
Basler, 11 Towa 242. 





sisted upon, asit is sufficient to show on the 
trial that the debtor was in a condition to 
substantiate his offer ;* but in Wade’s Case, 
it is said that if the money be in bags, and 
still held under the debtor’s arm, and is in 
no manner actually offered to the creditor, 
the tender is insufficient; yet if under such 
circumstances the amount is declared, the 
tender is good.” But it is also decided that 
where the amount remains unstated and the 
creditor rejects without inquiry as to amount, 
the tender is good. In the State v. Spicer,’ 
it appears that the parties met upon the pub- 
lic highway, and the debtor in his wagon, 
which stopped upon meeting the creditor, 
said: ‘‘I’ve got the money to pay you,’’ 
specifying the claim and put his hand into 
his pocket to take out the bag which con- 
tained the money; while he was doing this 
the creditor said: ‘‘I want nothing to do with 
such a cut-throat as you,’’ and walked rapid- 
ly away. The jury found that the debtor 
was thereby prevented from producing the 
money and offering it to the creditor, and 
the same was held to be a good and sufficient 
tender.'* But in Knight v. Abbott,” the 
debtor said to the creditor, ‘‘I want to tender 
you this money for labor you have done for 
me,’’ and at the same time holding a sum of 
money in his hands, equal to the indebted- 
ness, but the amount thereof was not men- 
tioned ; the creditor did not reply, but passed 
on, and it was held not a good tender. 

If the creditor is absent from the proper 
place at the proper time, the presence 
of the debtor there, ready to make good 
his offer, is a sufficient tender.” If the 
tender is money, it must be legal tender 
money; yet a tender may be made in 
bank-notes, and if no objection is made 
at the time, it is a waiver, and the bank- 
notes will constitute a good and sufficient ten- 


144 Walker’s American Law, 627; Wheeler v. Knaggs, 
8 Ohio 169; Behaley v. Hatch, 1 Walker 369. 

65 Co. 11d. 

16 Davis vy. Stonestreet, 4 Ind. 101; Alexander v. 
Brown, 1 C. & P. 288. 

17 4 Houst. (Del.) 100. 

8 In support of this see Thorn v. Mosher, 20 N. J. 
Eq. 257. 

19 30 Vt. 577. 

2% Gilmore v. Holt, 4 Pick. 258; Alexander v. Brown, 
1C. & P. 288. 

21 Bowen v. Clark, 46 Ind. 405. 
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der. A tender of a bank-check which is re- 
fused because it is not drawn for as much as 
the demands of the creditor, is a good ten- 
der for the amount of the check.” When 
the note of a debtor is payable to a bank in 
which the debtor has a deposit, his check on 
such bank is a good tender.* ‘‘Ona some- 
what extensive examination of the cases’’ 
says the court in Jennings v. Mendenhall,” 
‘It seems to us that mere silence is held to 
be a waiver of objection in the case of current 
bank-notes, for the reason that they consti- 
tute the common currency of the country, and 
are by all classes, paid out and received as 
money, which is a reason that does not fully 
apply to bank-checks. All the cases, how- 
ever, proceed on the principle that where 
all objection to the proposed medium of 
payment is waived, the tender is good, 
though not made in coin; and the only dif- 
ference between them is on the question as 
to what shall be held to be conclusive of such 
waiver.’’ A tender not made in good faith 
is of no avail. A tender made after suit is 
brought, and does not include costs then ac- 
crued, is not sufficient,” and a complaint to 
set aside a deed because of fraud, which 
fails to show an offer to put the grantee in 
statu quo by repayment-of the purchase mon- 
ey, is bad; nor isit sufficient to aver as an 
excuse, that the defendant has concealed the 
amount in order to avoid a tender, without 
an offer to pay.” 

2. Conditional.—‘‘The general doctrine in 
respect to tender is, that no condition can be 
annexed which by acceptance would preclude 
any question which would otherwise be open 
to the creditor. He should be at liberty to 
accept the tender, and to say he does not take 
it in full satisfaction of his demand; or that 


2 Snow v. Perry, 9 Pick. 539; Ball v. Stanley, 5 Yerg. 
199; Wheeler v. Knaggs, 8 Ohio 172; Cummins v. Put- 
nam, 19 N. H. 569; Curtiss v. Greenbanks, 25 Vt. 536; 
Bank of U. S. v. Bank of Georgia, 10 Wheat. 333; Coxe 
y. State Bank, 3 Halst. 72; Warren v. Maines, 7 Johns. 
476; Brown v. Saul, 4 Esp. 276; Wright v. Reed, 3 T. 
R. 554. 

2% Jones v. Arthur, 4 Jur. 859; s. c. 8 Dowl. 442; Jen- 
nings v. Mendenhall, 7 Ohio St. 258; Shipp v. Stacker, 
8 Mo. 145; Pelter v. Smith, 1 Bay. 115. 

% Shipp v. Stacker, 8 Mo. 145. \ 

% 7 Ohio St. 258. 

% Fisk v. Holden, 17 Texas 408. 

27 Barnes v. Greene, 30 Iowa 114; Warrington v. Pol- 

ard, 24 Iowa 281. 
% Burgett v. Teal, 91 Ind. 260. 





he does not forego any right by its acceptance 
except to deny that so much was paid, and 
such benefits to the tenderer as are conse- 
quent by legal intentment. The party mak- 
ing the tender should be content to allow the 
creditor to take the money. and get more if 
the jury find him entitled to it; or to assert 
any other right which consists with the mere 
acceptance of the money and applying it to 
the subject.’’ A tender must be without 
condition prejudicial to the other party ;* at 
least there must be no condition to which the 
creditor can make a reasonable objection; * 
but if a tender is made upon condition he 
will be bound by his acceptance, although if 
refused such tender would not be good.” A 
conditional tender is good when the creditor 
is bound by the law to perform the conditions.” 
A tender made under protest is absolute and a 
good tender.* The debtor has a right to pre- 
scribe the terms of a tender, and the creditor 
may accept or refuse. If he accept it he 
must take the tender on the terms pre- 
scribed by the debtor. A tender in pay- 
ment of commercial paper, upon condition 
that the note be surrendered, is good;* but 
otherwise in regard to non-commercial paper.” 
In Halton v. Brown, the debtor demanded 
the return of the note upon which the money 
was tendered, and upon the creditor being 
unable to find the note, a discharge of the 
mortgage and a receipt for the amount paid 


291 Sutherland on Damages, p. 462. 

30 Storey v. Crewson, 55 Ind. 397; Rose vy. Duncan, 49 
Ind. 269; Wood vy. Hitchcock, 20 Wend. 47, Glasscott v. 
Day, 5 Esp. 48; Thayer v. Brackett, 12 Mass. 450; Lor- 
ing v. Cook, 3 Pick. 48; Sanford v. Bulkley, 30 Conn. 
344; Foster v. Drew, 39 Vt. 51; Irwin v. Gregory, 13 
Gray, 215; Sutton v. Hawkins, 8 C. & P. 259; Mitchell 
v. King, 6 C. & P. 237; Strong v. Harvey, 3 Bing. 304; 
Evans v. Judkins, 4 Camp. 156; Hepburn v. Auld, 1 
Cranch, 321; Robinson v. Cook, 6 Taunt. 336; Draper v. 
Hitt, 43 Vt. 489; Robinson v. Ferriday, 8C. & P. 752; 
Butterbee v. Davis, 3 Camp. 70; Hunter v. Warner, 1 
Wis. 141; Show v. Sears, 3 Kan. 242; Cathren vy. Scan- 
len, 34 Ga. 555; Wagenblast v. McKeen, 2 Grant’s (Pa.) 
393. 
31 Foster v. Drew, 39 Vt. 51; Wheelock v. Tanner, 39 
N. Y. 481; Hepburn v. Auld, 1 Cranch, 321; Moynahan 
v. Moore, 9 Mich. 9. 

% Beckle v. Beseke, 23 Ind. 18. 

33 Saunders vy. Frost, 5 Pick. 259. 

% Manning v. Lunn, 2 C. & K. 13. 

3% Adams vy. Helm, 1 Cent. L. J. 143. 

% Dooley v. Smith, 13 Wall. 604; Story on Promissory 
Notes, §§ 106, 112, 148; Wilder v. Seeley, 8 Barb. 408; 
Rowley v. Ball, 3 Cow. 303; Smith -v. Rockwell, 2 Hill, 
482. 
37 Storey v. Krewson, 55 Ind. 397. 
318 Vt. 224. 
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was refused by the debtor, and it was held 
that these acts on his part vitiated the ten- 
der.” <A tender of payment conditional on 
the dismissal of a suit concerning other mat- 
ters is not good;* also the tender of the 
amount of a note upon the condition that the 
mortgage securing the note be cancelled, is 
not good, and the same if the condition is 
that the party to whom the money is to be 
paid is to give a receipt therefor in full.” If 
a conditional tender is made and accepted it 
becomes a matter of contract, and may be 
enforced.” The reason a tender has so often 
been held invalid, where a receipt in full was 
demanded, seems not to have been merely 
because a receipt was asked for, but rather 
because a part was offered in full payment :* 
it is certain, however, that no case has gone 
so far as to hold that a tender would be bad 
because a receipt for the sum tendered was 
demanded.* 

3. By Whom.—The tender of money must 
be made by the debtor or some one duly au- 
thorized, either express or implied, to act in 
his stead.” A tender made by a stranger 
and afterwards ratified is good ; * so a tender 
may be made by an inhabitant of a school- 
district, on behalf of such district, without 
any express authority, and if ratified by the 
district, the tender will be good.“ Any per- 
son may make a valid tender for an idiot.* 
The tender is good where an agent is sent to 
tender a sum less than the amount demanded, 
but adds, out of his own funds, a sufficient 
amount to make the full demand,” and any 
objection on account of authority will be 
waived, if not expressed, by the creditor.” 


39 See Balme v. Wamburg, 16 Minn. 116; Wikler v. 
Seeley, 8 Barb. 408. 

# Rose v. Duncan, 49 Ind. 269. 

41 Storey v. Krewson, 55 Ind. 397;-Glasscott v. Day, 5 
Esp. 48; Thayer v. Brackett, 12 Mass. 450; Loring v. 
Cooke, 3 Pick. 48; Wood v. Hitchcock, 20 Wend. 47; 
Sutton v. Hawkins, 8 C. & P. 259. 

# Bickle v. Beseke, 23 Ind. 18. 

43 Sandford v. Beekley, 30 {Conn. 344; Cheminant v. 
Thornton, 2 C. & P. 50; Peacock v. Dickerson, 2 C. & P. 
51; see note to same. 

# Jones v. Arthur, 8 Dowl. P. C. 442. 

* Cropp v. Hambleton, Croke Eliz. 48; Eslow v. 
Mitchell, 26 Mich. 500. 

# Harding v. Davies, 2 C. &P. 78; Read v. Goldring, 2 
M. & S. 86; MecIniffe jv. Wheelock, 1 Gray, 600; Enslow 
v. Mitchell, 26 Mich. 500. 

47 Kincaid v. Brunswick, 2 Fairf. 188. 

# Brown v. Dysinger, 1 Rawle, 408. 

# Read y. Goldring, 2 M. & S. 86. 

* Lumpley v. Weed, 27 Ala. 621. 





A tender for an infant by one sustaining near 
relationship, though not a guardian at the 
time, is good.” 

4. To Whom.—The same exactness must 
be considered in regard to the correct person 
to whom the tender is made, as is required of 
the party making the tender. The tender 
must be made to the creditor or to some per- 
son properly authorized, and who must have 
capacity to receive it,” and as to whom is 
duly authorized, it must be said that one os- 
tensibly carrying on a business in the absence 
of the principal, surely has implied authority 
to receive payments made in the ordinary 
course of business. Thus a tender to a man- 
aging clerk will be sufficient,” and a clerk can. 
waive any objections, either expressly or by 
implication, to the medium of the tender.* 
Lord Kenyon, in an anonymous case,” in re- 
ferring to the subject of tender to clerks, 
says, that in the common transactions of life 
this kind of intervention of servants must be 
allowed. A tender is good when made to the 
attorney of a creditor, who has the claim for 
collection ;* or to the attorney’s clerk in the 
absence of the principal; nor is it neces- 
sary in this connection to tender, also, the 
amount of the attorney’s charges for a letter 
to the debtor demanding the payment.* In 
New Hampshire a tender to an attorney, who 
has the claim for collection, before suit is 
brought, is unavailing.” A request by an 
attorney to pay at his office, gives the debtor 
the right to treat any person having charge 
of the office as authorized to receive pay- 
ment; but perhaps, otherwise, if the re- 
quest is that payment be made to the attor- 
ney, personally, and not at the office, and the 
clerk disclaims authority to receive it.” 

It is sufficient if the tender be made to a 
person whom the creditor permits to occupy 


51 Brown v. Dysynger, 1 Rawle, 408; Coke Litt. 206° 

®2 King v. Finch, 60 Ind. 420; Kerton v. Braithwaite, 
1M. & W. 310; Cozer v. Pilling, 4 B. & C. 28; Moffatt 
vy. Parsons, 5 Taunt. 307; Goodland v. Blewith, 1 Camp. 
477. 

53 Moffatt v. Parsons, 5 Taunt. 308. 

54 Hoyt v. Byrnes, 11 Me. 475. 

5 1 Esp. 349. 

% Belliott v. Robinson, 18 La. Ann. 529; Willmott v. 
Smith, 3 C. & P. 453; Watson v. Hetherington, 1 Carr 
& K. 36. 

57 Kirton v. Braithwaite,'1 M. & W. 313. 

38 Kirton v. Braithwaite, supra. 

*® Thurston v. Blaisdall,[8-N. H. 367. 

® Watson v. Hetherington, 1 C. & K. 36. 

61 Watson v. Hetherington, supra. 
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his place of business apparently in the char- 
acter of clerk or agent: ” so a tender is good 
made to a merchant’s clerk for goods previ- 
ously purchased; and this, although the 
clerk had been previously forbidden to receive 
the money if tendered.“ A tender to one of 
several joint creditors is good as to all. <A 
tender to one of two partners on a note 
owned by the partnership is a tender to 
both.® 

Where the note upon which a tender was 
made was deposited in bank, in a sealed en- 
velope, it was held that the bank had no au- 
thority to break the envelope and was not 
authorized to receive the money due upon 
the note, and a -tender to the bank was not 
sufficient.“ It has been said that a tender to 
a cashier of a bank of the amount of a note 
payable at his bank, ‘‘coupled with a demand 
of the note, is not good, the note not being 
there at the time, and the money not depos- 
ited, nor afterwards offered ;’’ ® but a con- 
trary rule is well established, to the effect that 
where a note is made payable at a bank, its 
import is that the payee will have the note at 
the bank at the date of its maturity for pay- 
ment, and that the debtor will have the money 
ready, and if the debtor is at the bank, at the 
maturity of the note, with sufficient funds to 
satisfy the note, it will be sufficient to relieve 
him against all costs subsequently, or interest 
for time of delay.” 

In Finch v. Boning,” ‘‘A,’’ a compounding 
debtor, went to the office of B, a solicitor, to 
pay the amount of the composition due on a 
bill of costs. He tendered the amount to 
one of B’s clerks, who said that B was out, 
and refused to accept payment of the amount, 
as he had ‘‘no instruction’ to do so. B, 
subsequently sued ‘‘A’’ for the amount of 
the debt, and it was held by the court that the 


® Barrett v. Deere, 1 M. & W. 200. 

6 Hoyt v. Byrnes, 2 Fairf. 475. 

* Moffatt v. Parsons, 5 Taunt. 307; s. C., 1 Marsh, 55. 

& Dawson v. Ewing, 16 Serg. & R. 371; Douglas v. 
Patrick, 3 T. R. 683; Beebe v. Knapp, 28 Mich. 5; 
Southard v. Pope, 9 B. Mon. 264. 

6 Prescott v. Everts, 4 Wis. 314. 

6 King v. Finch, 60 Ind. 420; s. c., 6 Cent. L. J. 498. 

® 1 Sutherland on Damages, p. 459, and cases cited as 
follows: Bulwer v. Newburg, 16 Minn. 116; Hill v. 
Place, 7 Robt. 389; see Rowe v. Young, 2 Brod. & Bing- 
165; Bacon vy. Dyer, 12 Me. 19; Wallace v. McConnell, 
18 Pet. 136. 

® Ward v. Smith, 7 Wall. 447. 

9 Cent. L. J. 288. 





clerk saying he had ‘‘no instructions’’ cid 
not amount to a disclaimer of authority, and 
that the tender was good. Money due a ces- 
tui que trust should be tendered to the trus- 
tee.” A tender to an executor, while in 
another State, before he has acted or quali- . 
fied, is not sufficient to stop interest or costs.’ 

5. Of What.—The tender should be in law- 
ful coin or money of the country,or that made 
lawful by the State in which it is offered,” 
and that which is tendered must be of such 
an article in every material respect as the 
contract under which it is made requires.” 
Lawful current money of a State is construed 
to mean money issued by Congress,” and 
‘current lawful money’’ is the same.” A 
tender in Confederate money is not good, al- 
though it is at the time the circulating cur- 
rency in the community.” A note payable in 
specie cannot be satisfied by a tender of ‘‘le- 
gal tender’’ notes of the United States ;* but 
where there is no provision as to kind of pay- 
ment, a tender of legal tender treasury notes 
in payment of a judgment rendered in 1858 
is good.” A note payable in dollars in gold 
and silver is payable in money, and gold and 
silver in any other form is not a tender.” A 
tender of the creditors own promissory note, 
past due, to the debtor, is not good; * but 
the contrary is held to be the law in Maryland 
as established in Foley v. Mason.” In Ram- 
sey v. Cox,® {Ramsey was indebted to Cox, 
clerk of the Supreme Court, for fees accrued, 


71 Cook v. Kelley, 9 Bosw. 358; Cohoon vy. Hollenback, 
16S. & R. 425. 

72 Todd v. Parker, 1 N. J. L. 45. 

73 Moody v. Mohurin, 4 N. H. 296; Hallowell v. How- 
ard, 13 Mass. 235; Wade’s Case, 5 Coke, 114; Harris vy. 
Jex, 55 N. Y. 421; Parker v. Brown, 20 La. Ann. 167; 
Graves v. Hardesty, 19 La. Ann. 186; Wharton v. Mor- 
ris, 1 Dall. 124; Lee v. Biddle, 1 Dall. 175; Long v. Wa- 
ters, 47 Ala. 624; Lange v. Kohune, 1 McCord, 115; 
Smith v. Keels,15 Rich. (S.C.) 318; Magraw v.Mc Glynn, 
26 Cal. 420; Tate v. Smith, 70 N. C. 685. 

74 Sharp v. Jones, 18 Ind. 314. 

7% Wharton vy. Morris, 1 Dall. 124; MeKora v. Ford, 3 
T. B. Mon. 166. 

76 Lee v. Biddy, 1 Dall. 175. 

7 Graves v. Hardesty, 19 La. Ann. 186; Parker vy. 
Broas, 20 La. Ann. 167. 

78 Trebileock vy. Wilson, 12 Wall. 687; McGoon v 
Shirk, 54 Ill. 408; Bronson v. Rodes,7 Wall. 229; But 
ler v. Horwitz, 7 Wall. 258. 

79 Bowen vy. Clark, 46 Ind. 405. 

80 Hart v. Flynn’s Ex’r., 8 Dana, 190, 

81 Carey v. Bancroft, 14 Pick. 315; Hollowell & Au 
gusta Bank v. Howard, 13 Mass. 235. 

2 6 Md., 37. 

331 Cent. L. J., 269. 
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and tendered treasury certificates of the State 
in payment of said debt. Cox refused to 
accept the certificates as payment, and Ram- 
sey asked for a rule that Cox accept the cer- 
tificates, and, upon a peculiar statute, the 
court ordered the rule, but held that outside 
of the particular statute the certificates were 
not good asa tender. Where bank, or treas- 
ury notes, circulate as money, though not a 
legal tender, an objection that it is not a le- 
gal tender money is deemed to be an objec- 
tion of form, and is waived if not specially 
made, or if there be objections upon other 
grounds. 

In order to effectually invalidate a tender 
or to take from an offer to pay, its effect, by 
objection to the medium or currency, and not 
to the amount, itis necessary that such an 
objection be stated at the time of the tender, 
as the cause of objection; and if this be not 
done, objection in that respect will be waived, 
and cannot afterwards be taken advantage 
of ;* thus the want of authority in an agent 
to make a tender cannot be alleged unless the 
tender be objected to upon that ground at the 
time.* It is a rule that if a tender be refused 
for specific objections, that afterwards no 
other can be relied upon. Thus in Michigan 
it is said to be ‘‘a well established principle 
that an objection made at the time of tender 
precludes all others, and if that be not well- 
grounded, the tender will be held good; 
but this applies only to objections that could 
be obviated, and not to a tender made 
before a debt is due.® An offer of depre- 
ciated bank-notes, unaccompanied with an 
explanation isin effect an offer to compro- 
mise, and not a good tender.” In the B. & 
A. Mortgage Co. v. Tibballs,” the plaintiff, 


84 Cooley v. Weeks, 10 Yerg. 141; Snow vy. Perry, 9 
Pick. 539; Ball v. Stanley, 5 Yerg. 199; Brown v. Si- 
mons, 44 N. H. 475; Seawell v. Henry, 6 Ala. 226; Wil- 
liams v. Rono, 7 Mo. 555; Brown v. Dysinger, 1 Rawle, 
408; Brown v. Saul, 4 Esp. 267; Wright v. Read, 3 T. 
R. 554; Wheeler v. Knaggs, 8 Ohio St. 172; Holmes v. 
Holmes, 12 Barb. 137. 

% Palgloss v. Oliver, 2 C. & J. 15. 

86 Lampley v. Weed, 27 Ala. 621. 

87 Maynehan v. Moore, 9 Mich. 9; Stokes v. Reckna- 
gle, 38 N. Y. 368; Keller v. Fisher, 7 Ind. 718; Perkins 
v. Dunlap, 5 Greenlf. 268; Hall v. Peters, 7 Barb. 331; 
Wright v. Reed, 3 Tenn. 554; Carman vy. Pultz, 21 N. 
Y. 547; Bull v. Parker, 2 D. U. S. 345. 

88 Mitchell v. Cook, 29 Barb. 243. 

89 Newberry v. Trowbridge, 13 Mich. 263. 

% Supreme Court of Iowa, decided April 25, 1884. 
Reported in full in N. W. Rep. of May, 24, 1884. 





a mortgagee, residing in New York City, 
sends to a bank in Iowa a note for collection. 
The defendant called at the bank and paid 
the note, partly in currency and partly by 
surrendering a certificate of deposit issued 
to him by the bank previously, for money 
deposited, and received his note. A few days 
subsequently, and without remitting the 
money to the plaintiff, the bank failed and 
made an assignment. In this action the 
plaintiff seeks to recover of defendant so 
much of said funds as were paid by certifi- 
cate of deposit, on the ground that the bank 
had no right to receive the certificate in pay- 
ment of the note, the court holds that the cer- 
tificate was equivalent to money, and the bank 
had a right to receive it.” 

6. Amount.—The general doctrine is that 
the exact sum must be tendered; yet more 
than the exact amount is a tender, if there is 
no demand that the excess be returned as 
change,” and the asking of change alone does 
not render a tender insufficient, unless objec- 
tions are made on that account.“ The debtor 
must take care at his peril to tender enough.” 
A tender is good if made as the whole amount 
due,* and a party making no objections to the 
amount of the tender cannot afterwards set 
up that the tender was insufficient.” A ten- 
der of part of an entire demand is inopera- 
tive, yet a tender of less than the amount 


91 From the opinion of the majority of the court 
Judge Reed dissents, holding that the certificate of de- 
posit was only a negotiable promissory note of the bank 
and was not equivalent to money. 

*® Dixon v. Clark,5C. & B. 365; Tracy v. Strong, 2 
Conn. 659; Robinson v. Cook, 6 Taunt. 336; Betterbee 
v. Davis, 3 Camp. 70; Baker v. Gasque, 3 Strobh. 25; 
Putnale vy. Sanders, 41 Vt. 66; Boyden v. Moore, 5 Mass. 


% Wade’s Case, 5 Coke, 114; Douglas v. Patrick, 3 
Term 683; Dean vy. James,4 B. & Ad. 546; Bevans v. 
Rees, 5M. & W. 306; Patterson v. Cox, 25 Ind. 261; 
Hubbard v. Chemango Bank, 8 Cow. 88; Thorpe v. 
Burgess, 4 Jur. 799. 

% Block v. Smith, 1 Ploke, 88; Codman v. Lubbock, 
5 D. & R. 289; Sanders v. Graham, Gow.121; Robinson 
v. Cook, 6 Taunt. 336; Betterbee v. Davis, 3 Camp. 70; 
Dean v. James, 4 B. & Ad. 546. 

% Helphrey v. Chicago R. R., 29 Iowa, 480. 

% Henwood vy. Oliver, 1 Ad. & El. 409; Ball v. Parker, 
2 Dowl. 345; Brown v. Owen, 11 Jur. 972. In Robinson 
v. Ferreday, 8 C. & P. 752, it was held that a tender was 
not vitiated by the person making it, saying, at the time 
of making it that it was all that the debtor considered 
was due; butif he offers the sum as all that is due, it 
is different. 

% Sheriff v. Hale, 37 Iowa, 174. 

% Smith vy. Anders, 21 Ala. 782; Putnale vy. Sander 
41 Vt. 66. 
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due, without demand, will be sufficient asa 
tender unless objections be made to the 
amount, and it will relieve the party from lia- 
bility for interest and costs, but will not pre- 
vent a recovery by the other party for the 
actual amount due.” The tender of a gross 
sum upon several demands from the same 
creditor is good without designating the 
amount tendered upon each;' but such 
would not be good if there be several credit- 
ors. The tender of an amount as the sum 
justly due by the conditions of a bond is good, 
although less than the penalty.” The pen- 
alty of a bond is only nominally the debt, and 
the tender of an amount which, if paid, would 
fully satisfy the bond, is as effectual as a ten- 
der of the full amount of the penalty.’ 

In regard to the discrepancy in amount of 
tender and sum due, being a trifle, Chief Jus- 
tice Parsons, in Boyder v. Moore, said: 
‘‘In making payments it is sometimes not pos- 
sible, from the value and divisions of current 
coin, to make the exact sum; if payment be 
made as nearly as it can conveniently be 
made, the fractional part of a small coin may 
be neglected: it is a trifle.’’ When the court 
is satisfied that the party has tendered or of- 
fered the amount he believes to be the true 
amount, and when he offers to pay whatever 
amount the court may find to be due, a party 
is not to be turned out of court because he 
was unable to tender the exact amount.'” 

7. Time.—A tender must be made accord- 
ing to contract.” If the time falls on Sun- 
day a tender on Monday is good, and it is 
a familiar rule that where a bill,or note having 
days of grace, falls due, grace included, on 
Sunday, it is payable on Saturday ;!* but in 
ordinary contracts, where the element of 


® Hayward v. Munger, 14 Iowa, 516; Guengerich v. 
Smith, 36 Iowa, 587. 

1 Thetford v. Hubbard, 22 Vt. 440. 

11 Strong v. Harvey, 3 Bing. 304. 

1 Tracy vy. Strong, 2 Conn. 659. 

103 Frazer v. Little, 13 Mich. 195; 
18 Mich. 394. 

104 5 Mass., 365. 

105 Nesbit v. Hanway, 87 Ind. 400; Downing v. Plate, 
8 Cent. L. J. 283. 

16 Gould v. Banks,£8 Wend. 562; Dewey v. Hum- 
phrey, 5 Pick. 187; Day v. Lafferty, 4 Pick. 450; Larri- 
more v. Hornbaker, 21 Ind. 430. 

207 Barrett v. Allen, 10 Ohio, 426; Stebbins v. Leawolf, 
8 Cush. 137; Sands v. Lyon, 18 Conn. 18; Avery v. 
Stewart, 2 Conn. 69; Salter v. Burt, 20 Wend. 205. 

16 Shepperd v. Spates, 4 Md. 400; Sanders v. Ochil- 
tree, 5 Port. 73; Farnum v. Fowle, 12 Mass. 89; Barlow 
y. Planter’s Bank, 7 How. ( Miss.) 129. 


Spencer v. Perry, 





grace is not recognized, the rule, by most 
opinions, is reversed; Sunday is not counted, 
and the performance, or breach, takes place 
on Monday.’ Tenders must be made at a 
suitable hour of the day;"° a tender before 
the proper time is no better than one too 
late;'" and especially so if drawing inter- 


-est;" but some cases take the opposite view 


in regard to the effect of the interest; yet 
it is good, certainly, if the amount due at 
maturity is tendered.“ If the creditor ob- 
ject to the time of tender, it is a waiver as to 
amount, and that is prima facie correct.™ 
An offer to tender at the time and place is no 
compliance with a contract.“° A tender is 
valid and effectual if made at any time after 
a debt is due."’ A contract of sale provided 
for the delivery from the 15th to the 28th, 
and a tender of the money on the 28th was 
held to be too late ;"* but where stipulations 
say, on or before a certain date, a tender on 
that date will be good." 

8. Place.—The tender must be made at the 
place agreed upon, but if there be no agree- 
ment in respect to place, then wherever the 
person authorized to receive payment can be 
found.” Thus, ‘‘Where an obligor,’’ says 
an old author, ‘‘is to pay a sum of money or 
do a like thing with the obligee, on a certain 
day, but no place is set down where it shall 
be done, it must be done to the person of the 
obligee, wherever he may be, if he be infra 
quatuor maria.’’™ It is the duty of the 
debtor who owes money to seek his creditor, 
if he can be found within the State.” A 


109 Salter v. Burt, 20 Wend. 205; Stryker v. Vander- 
bilt, 3 Dutcher, 68; Stebbins v. Leawolf, 8 Cush. 137; 
Corathers v. Wheeler, 1 Oregon, 194. But for cases 
holding that Saturday is the day,see Kilgour v. Miles, 6 
Gill. & J. 268. 

10 Sweet v. Harding, 19 Vt. 587. 

11 Reed v. Rudman, 5 Ind. 409. 

12 Saunders v. Frost, 5 Pick. 267; Tellon v. Britton, 4 
Halst. 120. 

113 McHard vy. Whitcraft, 3 Horr. & McH. (Md.) 8. 

14 Eaton v. Emerson, 14 Me. 335. 

15 Bradshaw v. Davis, 12 Texas, 336. 

6 Hiatt v. Harris, 28 Ind.[879. 

17 Thetford v. Hubbard, 22 Vt. 440. 

18 Newby v. Rogers, 40 Ind. 9; Cook v. Gray, 6 Ind. 

ng Adams y. Dale, 29 Ind. 273. 

120 Haldane v. Johnson, 20 Eng. L. & Eq. 498; Poole 
vy. Tumbridge,2 M. & W. 223; Hunter v. De Conte, 6 
Cow. 228; Blingerland v. Morse, 8 Johns. 474. 

121 Shepherd’s Touchstone, 378. 

12 King v. Finch, 60 Ind. 420; Gill v. Bradley, 21 
Minn. 15; 2 Chitty on Cont. (11th ed.), 1069; Loge v. 
Ranney, 2 Wend. 532; Pomeroy v. Ainsworth, 22 Barb. 
119. 
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tender at the creditor’s residence in his ab- 
sence is not good.’ An obligation made 
payable at a particular place, gives the cred- 
itor a right to receive the money at that 
place.™ Asa tender may be made in writ- 
ing, a person knowing the residence and ad- 
dress of a creditor, may make him a tender, 
although he is beyond the State. 
M. W. Hopkxrys. 
Danville, Ind. 








SET-OFF — INSOLVENT BANK — SPECIAL 
TAX-BILLS. 





CITY OF KANSAS, EX REL. v. RIDENOUR. 





Supreme Court of Missouri, Feb. 9, 1885. 


A depositor in an insolvent bank may claim the right 
of set-off of his demand, against special tax-bills as- 
sessed on his property and issued by the city to a con- 
tractor, in payment for public improvements, and held 
by the bank at the time of its assignment. 


DEARMOND, Com., delivered the opinion of the 
Court: 

The petition in this case contains six counts, 
each substantially the same. The suit is for the 
enforcement of six separate tax-bills against the 
property of defendants. In the first two the 
amount claimed is $16.10 each; in each of the last 
four $27.60. In each of these counts it is alleged 
that the Mastin Bank was a -corporation, created 
and organized under the laws of Missouri, and 
that on the 3d day of August, 1878, said bank 
made a voluntary assignment for the benefit of 
creditors, to Kersey Coates; that the city of Kan- 
sas is a municipal corporation; that by ordinance 
it established Sewer District Number 123 and or- 
dered a sewer to be built therein; that for the do- 
ing of said work a contract was duly entered into 
with one John Halpin, and he constructed said 
sewer in accordance with said ordinance and con- 
tract; that in accordance with the provisions of 
said city charter, tax-bills were issued against the 
property in said district to pay for the doing of 
said work; that the defendants Ridenour and 
Baker were the owners of six lots in said district, 
and that the several tax-bills sued on in said sev- 
eral counts were issued to said Halpin as charges 
against said lots so belonging to the defendants; 
that afterwards the said Halpin assigned said tax- 
bills to the said Mastin Bank, and that the same 
have not been paid, and judgment on each is 
asked. The defendants in their answer ad- 
mit the issue of the tax-bills and their assignment 
to the Mastin Bank as alleged in the petition and 
that the Mastin Bank made an assignment to Ker- 


123 Smith v. Smith, 2 Hill (N. Y.), 351. 
14 United States v. Gurney, 4 Cranch. 333. 
1% Crawford v. Paine, 19 Iowa, 172. 





sey Coates in trust for all its creditors, that they 
are the owners of the several lots against which 
said tax-bills are issued and that they became in- 
debted to the Mastin Bank in the amount of the 
several tax-bills. But for a defense thereto say 
that on August 3, 1878, and for a long time prior 
theret. ey were the owners of the several parcels 
of real estate sought to be charged in said tax- 
bills; that they were such owners on June 14th, 
1878, the date at which said bank acquired said 
tax-bills and that on August 3, 1878, they had as 
partners on deposit in the Mastin Bank the sum of 
$194.30, and that the Mastin Bank on that date 
was indebted to them in said sum of $194.30 so de- 
posited, and that said sum has not been paid to 
them in: whole or in part. They allege that on 
August 3, 1878, said bank was and now is insol- 
vent, and on said date made the assignment to 
said Coates as above mentioned. They allege that 
the property upon which these tax-bills are 
charged belongs to the defendants as partners. 
They ask that of the sum so deposited an amount 
equal to said tax-bills be set-off against the same, 
and that said tax-bills be cancelled. The petition 
was filed on May 8, 1880, and the answer was filed 
October 11, 1880. Afterwards, on June 16, 1881, 
this agreed statement of facts was filed: 

“This is a suit to enforce certain tax-bills for 
building a sewer in Kansas City, Missouri, and the 
validity of the tax-bills is admitted, and also that 
the defendants are the owners of the lots sought 
to be charged, and were such on August 3, 1878. 
It is likewise admitted that the defendants had a 
deposit, as claimed in the answer, in the Mastin 
Bank at the time of its failure, and the only ques- 
tion to be determined is whether or not the de- 
fendants as a matter of law are entitled to the set- 
off as claimed. The ownership of Coates as as- 
signee of the Mastin Bank, of the tax-bills sued 
on, is admitted, and that said bank, on August 3, 
1883, was unable to pay what it then owed. 

PRATT, BRUMBACK and FERRY, 
Attorneys for Plaintiff. 
KARNES and Ess, 
Attorneys for Defendants.” 


On these pleadings and this agreed statement of 
facts the case was submitted to the court without 
a jury, and against the objections of the defend- 
ants the court declared the law to be for the plaint- 
iff as follows: ‘‘On the pleadings and the agreed 
statement of facts the court must find that the sum 
due the defendants from the Mastin Bank cannot 
be set-off against the sum due on the special taxes 
or tax-bills sued on.”’ 

The defendants asked the court to declare the 
law as follows, which was refused : 

‘The defendants ask the court to declare the 
law to be, that upon the pleadings and agreed 
statement of facts, as filed in the cause the plaint- 
iff cannot recover.” 

The court found the defendants not entitled to 
set-off their demand against the plaintiffs, and 
that there was due plaintiffs from defendants the 
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several sums sued for and interest, and gave judg- 
ment against defendants for said amounts with 
costs to be levied of the several lots against which 
the tax-bills issued. 

After the assignment to Kersey Coates and on 
January 30, 1879, one of the days named by him 
for the allowance of claims, the said defendants, 
Ridenour and Baker, presented to him for allow- 
ance an account against said bank for $194.30, 
money deposited, and out or this they asked that 


the tax-bills sued on be deducted, and that the. 


balance be allowed them. This the said assignee 
refused, and from the decision of the assignee the 


defendant appealed to the Circuit Court of Jack-: 


son county, and upon hearing in said Circuit 
Court the judgment of the assignee was affirmed 
and the whole amount of $194.30 was allowed 
against said assignee, but the court refused to de- 
duct therefrom the amount of said tax-bills. 

Afterwards, on January 20, 1882, the defendants 
in this cause filed a motion asking that the judg- 
ment on said tax-bills be set off against the judg- 
ment of allowance as aforesaid. Upon hearing of 
this motion it was agreed that the defendants were 
the owners of the real estate since January, 1875, 
and still were. The court denied the motion. 

‘The necessary steps being taken, the cause is 
here by appeal. 

The law as applicable in general to the case of 
the assignee of an insolvent bank suing a depos- 
itor who asks to set off what is owing to him as a 
deposit, or against what he owes, is declared, and 
the authorities examined in Smith, Assignee, v. 
Spengler, decided at the present term. The con- 
clusion reached is that on reason and authority the 
set-off should be allowed. 

One feature distinguishes the case at bar from 
that just referred to; there a promissory note was 
sued on; here certain special tax-bills. So Smith 
v. Spengler, though a strong authority in point, is 
not necessarily decisive of this case. 

The law authorizing the issue of these tax-bills 
(Acts 1875 pp. 256-7) provides, among other 
things, that ‘‘As soon as the district sewer shall 
have been completed the city engineer or other 
officer having charge of the work shall compute 
the whole cost thereof and shall assess it as a spe- 
cial tax against the lots of ground exclusive of the 
improvements in proportion to the area of the 
whole district exclusive of public highways; and 
such officer shall make out a certified bill of such 
assessment against each lot of ground within the 
district in the name of the owner thereof; said 
certified bill shall be delivered to the contractor 
for the work who shall proceed to collect the same 
by the ordinary process of law, in the name of the 
city, to his own use, and in case of absent owners 
he may sue by attachment or by any other process 
known to the law, and every such certified bill 
shall be a lien against the lot of ground described 
therein, and shall bear interest at the rate of ten 
per cent. per annum from thirty days after the 
date of its issue, unless sooner offered to be paid 





and if not paid or offered to be paid within six 
months after the date of issue then it shall bear 
interest at the rate of fifteen per cent. per annum 
until paid; and every such certified bill shall, 
on action brought to recover the amount thereof, 
be prima facie evidence of the validity of the 
charge against the property therein described and 
of the liability of the person therein naimed as the 
owner of such property. ‘The city shall incur no 
liability for building district sewers except where 
the city is the owner of a lot of ground within the 
district, and in that case the city shall be liable 
for the cost of said sewer in the Same manner as 
other property owners within the district. 

It may be regarded as settled that no set off can 
be allowed in a suit for taxes for general or public 
purposes, though in some cases there is recognized 
a limitation to the rule as shown in Donelson v. 
Inhabitants of Colerain, 4 Met. 430; Concord v. 
Pillsbury, 33 N. H. 310. Public policy forbids the 
plea; the regular flow of the public revenues into 
the public treasury must be interrupted. And the 
taxes are not consided as debts arising out of any 
contract or dependent upon the consent of the in- 
dividual citizen. Cooley on Taxation, p. 13. 

Special assessments by municipalities such as 
these tax-bills sprang from, are upheld on the 
theory that the property against which the charge 
is made is so enhanced in value and its owner so 
specially benefited by the improvement that the 
assessment is not really a burden, whilst the pub- 
lic may be expected to derive enough advantage 
from the enterprise to justify its servants in order- 
ing it. 

The distinction between general and special 
taxes is clearly noted in Neenan v. Smith, 50 Mo. 
525. ~ Bliss, J., delivering the opinion of the court 
says: *‘There is a broad distinction and one of 
universal recognition between this foundation upon 
which is based the right of general taxation for 
governmental purposes and that which supports 
the rights of local assessments. The authority to 
impose either is referred to the taxing power: but 
the object of one as giving authority widely differs 
from that of the others. 

All taxation is supposed to be for the benefit of 
the person taxed. That for raising a general 
revenue is imposed primarily for his protection as 
a member of society both in his person and his 
property in general, and hence the amount as- 
sessed is against him to be charged upon his prop- 
erty, and may be coll<cted of him personally. But 
on the other hand, local taxes for local improve- 
ments are merely assessments upon the property 
benefited by such improvements and to pay for 
the benefits which they are supposed to, confer; 
the lots are increased in value or better adapted to 
the uses of town lots by the improvements, upon 
no other ground will such partial taxation fora 
moment stand. Egyptian Levee Co. v. Hardin, 27 
Mo. 495; Emery v. San Francisco Gas Co., 28 
Cal. 345. 

In Sheehan v. Good Samaritan Hospital, 50 Mo. 
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155, and in other well considered cases in this and 
other States it is decided that property ‘‘exempted 
from taxation of every kind” is still liable for as- 
sessments for local improvements. In the case 
just cited, the court says: ‘*The tax-bill here sued 
on is not regarded as a tax, but as an assessment 
for improvements, and is not considered as a bur- 
dep but an equivalent or compensation for the 
enhanced value which the property derives from 
the improvements.” 

Is this a distinction without a difference? 

Some authorities without giving reasons in ef- 
fect so hold. Dillon (Munic. Corp. Sec. 810) 
says: ‘The assessment is a tax levied by the cor- 
poration upon property to defray the expense of 
the improvement, and the suit to collect (though 
brought by the contracter under authority given 
for that purpose) is not the subject of set off or 
counterclaim.” 

Of the cases cited to support the doctrine 
announced in the section from which this 
quotation is made but one, Himmelman v. Spa- 
nagel, 39 Cal. 389, bears on the question of 
set-off. That was a suit ‘‘to recover an assess- 
ment for grading a street,’’ and the question to be 
determined was ‘“‘whether they (defendants) are 
entitled to set up, by way of counter-cluim, the 
damages occasioned by the plaintiff and his assign- 
or by their having deposited on the premises and 
an adjacent street a large quantity of earth while 
they were employed in grading the street.”” The 
court decided the question in the negative, and the 
learned judge who delivered the opinion, after 
giving the reasons why the alleged damages could 
, not be set up as defentants claimed, added: ‘“‘A 
further, and we think, a conclusive answer to de- 
fendant’s position is, that the demand on which 
the action was brought constitutes according to 
the authority of the cases above citeda tax—a 
municipal tax—levied by the corporation upon 
certain property to defray the expenses of the im- 
provement of a street adjacent to the property. 
The origin, obligatory force and whole nature of a 
tax is such that it is impossible to conceive of a 
demand that might be set-off against it, unless 
expressly so authorized by statute.” 

In many instances it has been decided that a 
set-off cannot be allowed ina suit by a munici- 
pality for the collection of a tax for general pur- 
poses or one appropriated to a particular use. 

In Pierce vy. City of Boston, 3 Met. 520, the city 
was sued forthe wages due a school teacher, and 
asked to set-off against the demand taxes owing 
by plaintiff. The right to set-off was denied. 
The court saying that taxes do not arise from any 
contract, ‘‘do not partake of the nature of judg- 
ments ;*° ‘for the collection of them no right of 
action is given,”’ nor can they be turned into judg- 
ments.””’ Howard v. Town of Thetford, 41 Vt. 
122, announces the same doctrine, supported by 
the same line of argument. 

May it be inferred from these two decisions that 
if, in Massachusetts and Vermont, a tax could be 





‘*turned into a judgment, it might be pleaded or 
not as a set-off? 

Judge Dillon, in Sec. 810,supra, says, immediate- 
ly following the passage within transcribed: ‘*But 
although the property-owners are not privies or 
parties to such contracts, yet, to a certain extent, 
and in a substantial'sense. the municipality is their 
agent.” 

When, asin this case, the municipality cannot 
become liable to the contractor who, from the first, 
must look alone to the lot owner and the lot for his 
pay, the municipality may, I think, be regarded 
as the agent of the lot owner, ‘tin a substantial 
sense.”* 

If the municipality is in any sense an agent in 
the transaction, the lot owner must, in some 
sense, be a principal. 

When sued on a special tax bill, he may attack 
the contract, set against his liability damages from 
its negligent or imperfect performance, or entirely 
defeat a recovery by overthrowing the theory of 
benefits conferred. Creamer v. Bates,49 Mo. 523; 
Corrigan v. Gage, 68 Mo. 541; Halpin v. Camp- 
bell, 71 Mo. 493. 

The lien of a special tax bill has been treated-by 
this court as being akin to the lien of a mortgage. 
Olmstead v. Tarnsey, 69 Mo. 396; Corrigan v. 
Bell, 73 Mo. 53; Keating v. Craig, 73 Mo. 507. 

In Vance v. Corrigan, 78 Mo. 94, the chief ob- 
ject,.it is said, of bringing the land owner into 
court, is ‘‘to enable him to contest the validity of 
the proceedings as a charge upon his property, 
and to discharge the lien, if he so desire, without 
the sale thereof.” 

Our statute of set-off is very comprehensive. 
Sec. 3867 Rev. Stat. provides that if any two or 
more persons are mutually indebted in any man- 
ner whatsoever, and one of them commence an ac- 
tion against the other, one debt may be set-off 
against the other, although such debts are ofa 
different nature. 

But it is insisted that there is no mutual indebt- 
edness here, not only because a tax is not a debt. 
but also because no personal judgment can be 
rendered against defendants. 

The tax-bill is made prima facie evidence of the 
defendants’ liability as lot owners, the petition 
charges that they are so liable, the answer admits 
it, and in the judgment it is so found. If the 
judgment were general instead of special the de- 
fendants would not be more certainly or less cer- 
tainly indebted than now, but in the one case, if 
they could not or would not pay, they might des- 
ignate property to be sold to satisfy the execution 
(R.S. Sec. 2365) but in the other they have no such 
privilege, the property to be sold being specified 
in the judgment and execution. In this fact I find 
a reason for instead of against the claim to a right 
of set-off in this case. 

Another sweeping provision for the allowance of 
set-off is Sec. 3870 Rev. Stat.: In all actions at law 
or other legal proceedings by any city against any 
person for the enforcement, collection or recovery 
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of any debt demand claim or pecuniary liability such 
person may set off a debt claim or demand due 
him from the city. In Howell v. City of Buffalo, 
15 N. Y. 523. Denio, C. J., says this in definition 
of two of the terms employed in this statute: 
‘‘Demands or claims are the largest words of that 
class, and clearly embrace a cause of action found- 
ed upon a trespass to personal property. Little- 
ton says that the most beneficial release which a 
man can have is a release from all demands 
(Sec. 508) ; and Lord Coke declares that a release 
from all claims extends to all demands (Co. Litt. 
291b.”’) 

If it be urged that the city is not the real party 
in interest, and for that reason Sec. 3870 can have no 
application we may wonder what principle of law 
or equity, or what consideration of public policy 
requires that the contractors insolvent assignee, 
should in such eases as this have a tighter grip on 
defendant and his property than the city itself 
could have if by law the city could be and in fact 
were the real plaintiff. Here, by the law, without 
which no contract could be made, the contractor 
must look exclusively to the individual lot 
owners and their several lots for the satisfaction 
of his demands and must depend upon ‘“‘the ordin- 
ary process of law,” for the enforcement of his 
right. When the improvement has been com- 
pleted, the assessment made, and the special tax 
bills delivered, the connection of the public with 
the transaction has ended. And when the owner 
of the tax bill. and the owner of the lot against 
which the assessment was made thereafter, meet 
in court, they are on fequal footing, the demand 
of the one ought not to be treated as a sacred 
thing, nor that of the other as blighted in the con- 
tract. The policy of our laws, as lettered in the 
statutes, and interpreted by this court is, I think, 
to preserve as a thing of substance and of import- 
ance, the distinction between general taxes, and 
local or special assessments. There is public pol- 
icy in the conservation of individual rights, and 
in the enforcement of individual equality before 
the law. The doctrine that denies to the individ- 
ual the right to set-off in suits for taxes finds no 
application in this case. Not in the formula, but 
in the reason of the rule is its binding force. 

That the set-off should have been allowed, is 
settled by Smith v. Spengler, supra, unless the law 
of that case, is not authority in this, because this 
is a suit on special tax bills that a suit on a note. 
I think that this case is within the reason of the 
rules and principles that there govern, and that 
the court below erred in giving and refusing dec- 
larations of law and in its judgment. 

I think too that the court committed error in 
refusing to set off defendants judgment of allow- 
ance against plaintiffs judgment on the tax bills. 

The judgment should be reversed and the cause 
remanded with direction to enter judgment in ac- 
cordance herewith. 

All concur. 
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1, AccounT—Effect of Stipulation.—After a decree 
finding the state of accounts between a bank and a 
defendant, rendered in another suit to which they 
were parties on another bill between the bank and 
defendant, involving other rights and affecting 
other parties, a stipulation was entered into by the 
defendant’s assignee in bankruptcy, and the bank 
and three other persons, that the assignee should 
surrender to the bank and the other three persons 
the collaterals held by him to secure the payment 
of six principal notes of his assignor, only one 
of which was owned by the bank, and the other 
five were held by the other parties, and it was 
agreed that these collaterals should be taken in 
satisfaction of the six principal notes, and their 
surrender treated as enforced payment of the lat- 
ter notes. In stating the account subsequent to 
the date of the prior decree, the bank was charged 
with but one of these six notes: Held, no error not 
to charge the bank with all as it did not appear 
that they were all included in the former stated 
account. When real estate is bid in at a foreclos- 
ure sale, by one for the benefit of the several cred- 
itors in interest, and the decree under which the 
sale was made is afterward reversed, and it further 
appears that no title passed, or could pass by such 
sale on a subsequent accounting by one of the cred- 
itors for Whom the purchase was made, and the 
debtor, owing the debt in the decree, there is no 
error in refusing to charge such creditor with his 
share of price at which the property was sold. 
Jenkins v. Int. Bank, 8. C. Tll., Ottawa, Nov. 17 
1884. 


bo 


. ACTION PENDING-- Action to Rescind Contract not 
Pleadablein Bar of Action to Enforce.—A pend- 
ing suit for the rescission of a contract cannot be 
pleaded in abatement, or bar of a subsequent suit 
in another court in enforcement thereof. The com- 
plainant in the second suit is not bound to file a 
cross-bill in the first suit, although he might there- 
by obtain the desired relief. Washburn etc. Man. 
Co. v. Scuff etc. Co., U. S. Circuit, W. D. Pa., 
Dec. 1884; 22 Fed. Rep. 710. 
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Suit Pending in State Court as Bar to 
Action in Federal Court.—The pendency of a prior 
suit ina State court, is nota bar to a subsequent 
suit in a circuit court of the United States, although 
between the same parties and for the same cause 
of action. Ibid. 
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ATTORNEY AND CLIENT—Agreement for Fees 
and Expenses— Insolvency.—If an attorney has 
rendered services and expended money in institut- 
ing and conducting a suit, and the plaintiff orally 
agrees that he may retain so much of the avails 
thereof as will pay him therefor, and for previous 
services in other matters, and he thereafter con- 
ducts the suit to a favorable conclusion, he has, as 
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against the plaintiff, an equitable lien upon the 
avails, both for his services and expenses in the 
suit, and for the previous services covered by the 
agreement. And if, after such agreement, the 
plaintiff goes into insolvency, the trustee in insol- 
vency stands in its place and takes the estate bur- 
dened by the equitable incumbrance. Cooke v. 
Thresher, 8. C. Conn., 1884; 18 Repr. 613. 


5. BILLS AND Notes—Canada Bills of Exchange 
Act “Payable in Legal Tender Money.’’ — That 
the words “payable in legal tender money,” in a 
note, convey no meaning beyond or otherwise than 
would have been given to the note if these words 
had been omitted. North, Western National Bank 
v. Jarvis, Manitoba Q.B., Dec. 29, 1883; 2 Manitoba 
L. J. 53. 


0. 





By what Law Governed.—Where a note is 
payable at a particular place, but does not contain 
the words “and not otherwise or elsewhere,’ the 
lex loci contractus, and not the lex loci solutionis 
prevails. Ibid. 


7. CARRIERS OF PasSENGERS—Passenger Alighting 
trom Train in Motion.—A passenger who gets off 

“a railroad train at a station while it isin motion 
and is injured, is guilty of negligence, and cannot 
recover damages for an injury caused thereby. 
McClintock v. Pa. R. Co., 8. C. Pa., Feb. 2, 1885; 
42 Leg. Int. 82. 


&. CONSTITUTIONAL Law—Due Process of Law— 
Fourteenth Amendment — Imprisonment under 
Void Municipal Ordinance.— An imprisonment 
under a municipal ordinance, which is void because 
not warranted by the charter powers of the munic- 
ipal corporation, is an imprisonment without due 
process of law; and, if a United States District 
Judge concludes that such an ordinance is void for 
this reason, he may, without waiting to have the 
question adjudicated in a direct proceeding by 
State tribunals, discharge the prisoner on habeas 
corpus, on the ground that he is imprisoned with- 
out due process of law within the meaning of the 
Fourteenth Amendment of the Constitution of the 
United States. Re Wan Yin, U.S. D. C. Oregon, 
Jan. 29, 1885; 22 Fed. Rep. 701. 


9. CREDITOR’s Brtt—When Plaintiff Entitled to 
Priority under Tennessee Code.—A plaintiff filing 
a bill in behalf of himself and other creditors, to 
set aside a fraudulent conveyance, under sections 
4288 and 4290 of the Tennessee Code, is entitled to 
priority of satisfaction, unless the other creditors 
become parties to the suit before the final decree, 
by giving the bond required; and they will not be 
admitted, as under the general equity practice of 
the Federal courts, to share in the fund at any time 
before the final distribution. Flash et al. v. Wil- 
kerson, et al., U. 8. C. C. W. D. Tenn., Jan. 12, 
1885; 22 Fed. Rep. 689. 


10. Rule of Said Statute Prevails after Re- 
moval to Federal Court.—Where a cause begun in 
the State court to enforce an enlarged equitable 
remedy in favor of general creditors having no 
judgments and nulla bona returns is removed to 
the Federal court, a statutory rule of State prac- 
tice, which operates as a condition attached to the 
right given by the statute, will be enforced after 
the removal, in order to preserve the liens of the 
creditors as they are fixed by the statute. Ibid. 


11. Depositions —Issue of Commissions—Expert 
Evidence— Witnesses Abroad.—Held,by Taylor, J., 





on appeal, affirming the decision of the referee:— 
1. A commission to examine a party to the suit or 
his employee will not be ordered, if opposed, no 
special circumstances being shown. 2. Expert 
evidence will not be permitted to be taken abro id, 
except under special circumstances. 3. The issu- 
ing of a commission to take evidence abroad is in 
the discretion of the court. Washburn & Moen 
Man. Co. v. Brooks, Manitoba Queen’s Bench, 
Jan. 8, 1885; 2 Manitoba L. J. 44. 


12. EVIDENCE—As to the Quality of Stone.—In a 
suit to recover the price of Aux Sable sandstone, 
sold under a contract to furnish the first quality of 
such stone, the defense beingjthat the stone con- 
tained iron spots, it was held, that evidence on the 
part of the plaintiff, tending to show that all Aux 
Sable stone contained iron spots, was material and 
admissible. The seller cannot be held to furnish 
stone free of a blemish or defect common to all 
stone of the quality contracted to be furnished. 
Tomlinson v. Earnshaw, 8. C. Til., Nov. 17, 1884, 





13. In Mitigation of Damages.—On the trial 
of an action of trespass for an assault and battery, 
the plaintiff may give in evidence the pecuniary 
circumstances of the defendants to enhance his 
damaggs, and in such case the defendants may give 
counter evidence on the subject; but unless such 
evidence is given by the plaintiffs the defendants 
have no right to introduce such evidence even in 
mitigation of damages. Mullen v. Spangenberg, 
8. C. IIll., Ottawa, Nov. 17, 1884. 





14. - What Admissible under General Issue in 
Defense.—W hen a promissory note on its face pro- 
vides that the payee may elect by a given time to 
take so many shares of stock in a corporation and 
an equal number of town lots for the note, the 
makers will have the undoubted right to prove 
such election by him under the general issue in as- 
sumpsit, and any contrary holding, either in the 
exclusion of evidence or in the instructions, is er- 
roneous. Mosher v. Rogers, 8. C. Ill., Ottawa, 
Nov. 17, 1884. 


15.—Rebuttal—To Show?Ability to Convey Title. 
—When evidence is given to show that a party was 
not able to convey lots in discharge of his under- 
taking by reason of a mortgage thereon, such party 
may avoid its effect by showing*that he in fact con- 
trolled the mortgage and could have had the lots 
released by his direction at any time. Jbid. 





16. . Relevancy and Materiality.—In an action 
against the president of an omnibus line, a private 
corporation, to recover for an injury in being 
ejected from an omnibus by the driver in obedience 
to a general order of the president, evidence on the 
part of the plaintiff that the defendant was a large 
stockholder in the company, and that he and his 
brother owned a major part of the stock, and as to 
what disposition they had made of the same, is 
wholly irrelevant andimmaterial. The only proper 
inquiry should be whether he had control of the 
management of the company and the direction of 
its affairs. Peck v. Cooper, S.C. Ill., Ottawa, Nov. 
17, 1884. 





17. - On Question of Damages—Retaining Ser- 
vant.—The retaining of a servant of a company 
after knowledge is brought home to the officer or 
agent of the company of his misconduct resulting 
ina personal injury to another, or failing to dis- 
charge him for negligence, etc., has been held ad. 
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missible in evidence as characterizing the animus 
of those controlling the company, and as an ingre- 
dient in the measure of damages. Ibid. 


18. . Long-continued Acquiescence in act done 
—Where a deed toa man after delivery is left by 
him with the grantors and they destroy the same 
and make another to his wife, the fact that he ac- 
quuiesces in the same for over seventeen years and 
makes no complaint until after a family dissension 
arose, his conduct affords evidence of his ratifica- 
tion of the arrangement. Sandford v. Finkle, 8. 
C. Ill., Ottawa, Nov. 17, 1884. 





19. FORMER ADJUDICATION.—Finding on Same Is- 
sue in Another Suit.—When precisely the same is- 
sues are tendered in two different suits and litiga- 
ted, a finding as to any such issue in one suit must 
be regarded as final in the other, and such issue can 
not be re-tried. Whena party has had a full ac- 
counting as tothe state of his account with another, 
in a suit involving the rights of others as well as 
their own, and a balance is struck, this may be set 
up by the complainant in another suit by a supple- 
mental bill as a bar to a cross-bill seeking a state- 
ment of the same account. Jenkins v. Int. Bank, 
S. C. Ill., Ottawa, Nov. 17, 1884. 7 


20. FRAUDULENT CONVEYANCE.—Right to Prefer 
Creditor — A Conveyance Giving a Preference 
Treated asan Assignment under Missouri Assign- 
ment Law.—No matter what the form of the in- 
strument, where a debtor in Missouri being insolv- 
ent, conveys all of his property to a third party to 
pay one or more creditors, to the exclusion of oth- 
ers, such a conveyance will be construed to be an 
assignment for the benefit ofall his creditors; the. 
preference being in contravention of the assign- 
ment laws of the State. [There is no sense in this 
decision. The right to prefer creditors has always 
existed in Missouri, and there is nothing in the as- 
signment lawin Missouri which destroys that right; 
though in an assignment under the statute the right 
does not exist.—Ep.] Kerbs v. Ewing, U.S.C. C., 
W. D. Mo., W. D. 1884; 22 Fed. Rep. 693. 


21. Gas COMPANIES.— Companies Chartered to Fur- 
nish Natural Gas.—The Fuel Gas Company was 
authorized by its charter “to supply heat to the 
public from gas within the City of Pittsburgh.” 
The Penn Fuel Company was incorporated for 
“supplying heat to the public within the City of 
Pittsburgh by means of natural gas conveyed from 
such adjoining counties as may be convenient.” 
Held, that these companies were not chartered for 
the same purpose. Held, further, that the general 
corporation act of 1874 does not directly provide 
for the creation of corporations with authority 
to furnish natural gas, nor does it do so indi- 
rectly by the authorization of companies for sup- 
plying heat. Emerson v. Commonwealth, 8. C. 
Pa., Feb. 3, 1885; 42 Leg. Int. 81. 


22. INJUNCTION. — Not Continued by an Appeal, 
etc.—An appeal or writ of error does not continue 
an injunction in force, unless so ordered. Jenkins 
v. Int. Bank, 8. C. Ill., Ottawa, Nov. 17, 1884. 


23. INSOLVENT DEBTORS.—Preferences under Ten- 
nessee Assignment Law of 1881.—A statute, enu- 
merating certain conveyances and judgments,which 
are to be avoided by a general assignment of an in- 
solvent debtor as preferences, will not be extended 
to include preferences not of the character of those 
enumerated. Therefore, the Tennessee Act of 
April 6, 1881, ¢. 121, does not affect the lien of 





a bill, the attachment or judgment of a creditor 
proceeding under the Tennessee Code, § 4288, to set 
aside a fraudulent conveyance, which has been fol- 
lowed by a general assignment by the debtor of all 
his property for the benefit of all his creditors. 
Flash v. Wilkerson, U. 8. C. C., W. D. Tenn., Jan. 
12. 1885; 22 Fed. Rep. 689. 


24. INsTRUCTION.—Not Defining Offense Alleged in 
Plea.—In an action of trespass against two police 
officers for an assault and battery, the defendants 
pleaded son assault demesne; that the plaintiff 
had been guilty of a misdemeanor, without stating 
what it was, and that defendants arrested him 
therefor, and that the plaintiff interfered with de- 
fendants as police officers in the discharge of their 
duties in conveying a person they had lawfully ar- 
rested to the nearest police station. The court in- 
structed the jury that if they believed from the 
evidence that the plaintiff had not committed any 
offense alleged in the defendant’s pleas, and that 
both of the defendants concurred in laying hands 
on him, and arresting him, then the jury are in- 
structed that they should find both the defendants 
guilty, etc.: Held, that the instruction was not er- 
roneous in failing to state what would constitute the 
offense of resisting an officer, nor because of the use 
of the word “any” before the word offense. The 
sentence means the same as if the language had been 
“committed no one of the offenses.”? Mullen v. 
Spangenberg, 8. C. Ill., Ottawa, Nov. 17, 1884. 


25. . Whether Assuming a Fact.—An instruc- 
tion that “if the jury believe from the evidence 
*_ * * * * that both of the defendants 
coneurred in laying hands on him,” ete., is not 
subject to the objection that itassumes as a fact that 
both defendants did concur in the act. So an in- 
struction that “if the jury believe from the evi- 
dence * * * * thatthe defendants * * * * 
were engaged in the common purpose of unlaw- 
fully arresting the plaintiff,” is not faulty as as- 
suming the arrest was unlawful. bid. 





26. LaND Law.—Issuing of Patent on False Repre- 
sentations.—Where a patent is issued in error, 
through the false and fraudulent representations of 
the patentee, he may be declared to be a trustee of 
the land for the party legally entitled thereto. 
Keating v. Maises, Manitoba Q. B., Oct. 16, 1883; 2 
Manitoba L. J. 47. 


27. LICENSE TaxEs.—IJndictment for doing Business 
as a Retail Liquor Dealer without Paying the 
Special Tax—Effect of Sending C. O. D.—1. The 
defendant had a place at Shawneetown, IIl., where 
he carried on business as wholesale and retail li- 
quor dealer, having paid his special tax as such, 
and so far as his business was carried on there, it 
was in striet accordance with the law; but he went 
to Fairfield, Ill., to solicit trade, taking with him 
samples of his liquors, which he exhibited to dif- ° 
ferent persons, where he took some orders, and 
while there made a contract with the agent of the 
express company, to act as his agent for receiving 
and distributing such liquors as he might ship thete, 
and collect his bills forhim, for which he was to pay 
ten percent. on all moneys so collected by him. 
He arranged with the agent that parties order- 
ing liquors from him at Shawneetown, who desired 
to save the return express charges on the money, 
should have their liquor sent to them by express, 
in jugs, with no charges on the way bill to be col- 
lected by the express company, except the mere 
charge of carrying, and in such case the jugs were 
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to have a shipping tag attached to them on which 
would appear the name of the consignee, and the 
value of the liquor, which liquor was to be held 
until the party whose name was on it called and 
paid for it. In other cases the shipments were 
made C. O. D., ete., ete. Held, that the defendant 
not having paid special tax as retail liquor dealer, 
at Fairfield, was guilty, as charged in the indict- 
ment.—[Epb. Chie. Leg. News. U. S. v. Shirer, U. 
S. D. C., S. D. Ill., Feb., 1885; 17 Chic. Leg. News, 
197. 


28. LimriratTion.— Of Action, when Assignee of 
Bankrupt isa Party.—Section 5057 Rev. Stat. of 
the United States, providing that “No suit either at 
law or in equity shall be maintainable in any cour} 
between an [assignee in bankruptcy and a person 
claiming an adverse interest, touching any property 
or rights of property transferable to or vested in 
such assignee, unless brought within two years 
from the time when the cause of action accrued for 
or against such assignee,” does not prevent a party 
from setting up a former decree between him and 
bankrupt in bar of a cross-bill seeking an account 
of the same identical matters, even after the lapse 
of five years from the adjudication in bankruptcy; 
and when such defense has ripened after bill tiled 
and cross-bill and answers thereto, the complainant 
may set up such defense by a supplemental bill. 
Jenkins v. Int. Bank, 8. C. Ill., Ottawa, Nov. 17, 
1884. 

29. ManiroBa.— What Laws are in Force in Mani- 
toba.—The laws in force in Manitoba have been as 
follows: Up to llth April, 1862, the law of En- 
gland, at the date of Hudson Bay Company’s Char- 
ter. On 11th April, 1862, the law of England at the 
date of Her Majesty’s accession was introduced. 
On 7th January, 1864, the law of England, as it 
stood at that date, was declared to be the law of 
Assiniboia. Keating v. Moises, Manitoba Q. B., 
Oct. 16, 1883; 2 Manitoba L. J. 47. 


30. MUNICIPAL CORPORATION.—Power to Regulate 
Wash Houses.—The power granted to the City of 
Portland “to regulate”? wash-houses includes the 
power “‘to license”? as a means to that end; but it 
does not include the power to tax the business. In 
re Wan Yin, U.S. D. C., D. Oregon, Jan. 29, 1885; 
22 Fed. Rep. 701. 


31. . Power to License Implies Power to 
Charge Reasonable License Fee.—The power “to 
license” as a means of regulating a business im- 
plies the power to charge a fee therefor sufficient to 
defray the expense of issuing the license, and to 
compensate the city for any expense incurred in 
maintaining such regulation. Ibid. 





2. . License Fee — When Deemed a Tar.— 
Whenever it is manifest that the fee for the license 
is substantially in excess of what it should be, it 
will be considered a tax, and the ordinance impos- 
ing it held void. Jbid. 








33. . Excessive License Fee not Within Power 
to Regulate, and Hence Void.— The council of 
Portland was authorized “to regulate’? wash- 
houses, and thereupon ordained that the proprietor 
of such a house should take out a license quarter- 
ly, and pay therefor the sum of five doliars, or 
twenty dollars a year, and in default thereof should 
be liable to fine and imprisonment. Held, that 
while the council had power to require the license 
as a means of regulating the business, the sum 
charged therefor was manifestly so far in excess of 





what was necessary or proper for that purpose that 
it must be considered a tax, and the ordinance im- 
posing it is therefore so far void. Ibid. 


34. NATIONAL Banks.—Rev. St. U. 8. § 5242—In- 
solvency — Transfer of Property to Indemnify 
Sureties.—The Pacific National Bank, of Boston, 
suspended November 18, 1881, but after examina- 
tion resumed March 18, 1882, with the consent of 
the comptroller of the currency, and continued to 
transact business until May 22, 1882, when it again 
failed. Between March 24, 1882, and April 28, 1882, 
certain creditors, whose claims had been disputed 
and placed in a suspense account, attached the 
property of the bank, whereupon the bank gave 
bond with the president and a director as sureties, 
and the attachments were dissolved. The bank 
transferred to the sureties, March 22, 1882, a certifi- 
cate of deposit for $100,000 on another bank, which, 
on April 13, 1882, was exchanged for other prop- 
erty. Held, that such transfer was not made after 
the commission of an act of insolvency by the bank, 
or in contemplation thereof, and with a view to a 
preference or to prevent the application of the as- 
sets as prescribed by the banking act. Price, Re- 
ceiver v. Coleman, U. S.C. C.,D. Mass., Jan. 6, 
1885; 22 Fed. Rep. 694. 





35. . Preferences Presumed to be with Fraud- 
ulent Intent —After a vote of the directors toclose 
their bank and go into liquidation, any transfer of 
the assets of the bank toa creditor, whereby that 
creditor secures a preference, will be presumed to 
be made with a fraudulent intent. National Se- 
curity Bank v. Price, Receiver,U. 8. C. C., Ds Mass., 
Jan. 6, 1885; 22 Fed. Rep. 697. 


36. PENsIONS.— Taking Illegal Pension Fee—Repeal 
of Act of June 20, 1878—Past Offenses.—A pend- 
ing prosecution upon a bill of indictment found for 
taking an illegal fee in a pension case in violation 
of the Act of Congress of June 20, 1878, fell with 
the repeal of that law by the act of July 4, 1884, the 
latter act having no saving clause as respects penal- 
ties incurred or past offenses. United States v. 
Hague, U. S. Dist. Ct., W. D. Pa., Oct., 1884; 22 
Fed. Rep. 706. 


37. PLEDGES. — As Collateral— Not Affected by 
Change in Form or Evidence of Debt.—When col- 
laterals are pledged as security for the payment of 
the pledgor’s notes, they may be held until the in- 
debtedness secured is paid. If the notes are merged 
in a judgment or decree, the collaterals will stand 
security for the payment of the judgment or de- 
cree, the same as for the notes. Jenkins v. Int. 
Bank, 8. C. Ill., Ottawa, Noy. 17, 1884. 


38. RalLRoaD.—Statute Construed as to Duty to 
Fence Track at Stations. — The statute of this 
State requiring railway companies to fence each 
side of their roads, to prevent cattle from getting 
on the same, except at public road crossings, and 
within cities and villages laid out into lots and 
blocks, and making them liable for injury to stock 
for a failure to do so, is not intended to apply to 
public stations or depot grounds. But side-tracks 
not at stations or depots, and such parts of side- 
tracks as do not constitute a part of the depot vard, 
may well be held to be within the statute. C. B. 
& Q. R. Co. v. Haus, 8. C. Ill., Springfield, Sept. 
27, 1884. 


39. . Duty to Provide Means of Access to De- 
pots.—It is made the duty of railway companies to 
* establish depots, and so operate their roads as to 
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afford the public reasonable safety and dispatch in 
the transaction of business; and to effect this, itis 
necessary that they should at all reasonable times 
provide a ready and convenient means of access to 
their stations and depots. Ibid. 


40. . Former Decision— Overruled in Part and 
Explained.—The reasoning of the court in the case 
of Chicago, Milwaukee and St. Paul R. Co. v. Dum- 
ser,109 Ill. 402, in so far as it intimates that the com- 
pany was derelict in failing to fence its road at its 
depot grounds, being not necessary to the decision 
of the case, is not to be treated as authority. Ibid. 





41. Res ApJupiIcata—Not Defeated by Mere Error. 
—The rule of res adjudicata or estoppel by a judg- 
ment upon the same point, when there is ‘no want 
of jurisdiction, operates equally, whether the judg- 
ment be erroneous, or not. A decree complete in 
itself, without any omission to besupplied to make 
it effectual, however erroneous, may be set in bar 
of a bill seeking to re-litigate the matters therein 
decided. Jenkins v. Int. Bank, 8. C. Ill., Ottawa, 
Nov. 17, 1884. 


42. Issues in both Suits must be Identical.— 
Where a bank brought suit to foreclose a mortgage 
given to secure a $10,000 note, which W had 
pledged to the bank as a collateral security for a 
particular loan, but under a special agreement that 
all collaterals after payment of the particular 
loans, should stand as security for any other in- 
debtedness of W to the bank, and a subsequent 
purchaser of the premises mortgaged to secure the 
$10,000 set up that the note of $10,000 had been paid 
before he bought, and the question then arose as 
to how much W owed the bank on general account 
for which this note stood pledged at the time of 
the purchase, W being a party, and the court found 
there was due the bank from W $10,000: Held, that 
in a suit between the bank and W or his assignee, 
the decree was not conclusive on the bank that W 
owed it only such sum. Ibid. 





43. Agreement, whether Waiving Right to Rely on. 
—When during the progress of a protracted litiga- 
tion between a bank and one of its customers and 
its debtor, several stipulations were made as to 
charges to be made against the bank on account of 
collaterals taken for the surrender of certain prin- 
cipal notes, providing that neither party should 
thereby concede any rights: Held, not to preclude 
the bank from setting up in defense to a cross-bill 
for an account, a former decree stating the account 
between the parties. Ibid. 


44. STATE INSOLVENT Laws.—Debtor Removing to 
a State to get the Benefit of Such Laws.—A per- 
son who removes to Massachusetts and contracts 
debts here solely for the purpose of taking advan- 
tage of her insolvency laws, is entitled to the bene- 
fits of those laws notwithstanding his motives in 
changing his residence and contracting the debts. 
If he has actually acquired a domicile here, and if 
the debts contracted are bona fide, the judge of in- 
solvency has no power to refuse to issue an insol- 
vency warrant upon his petition. McConnell v. 
Kelley, 8. C. Mass., Jan. 1885; 17 Chicago Leg. 
News, 200. 


45. Trust DEED—Sale for one Holding Debt as a 
Collateral.—When a debtor pledges as collateral 
security certain notes of his, secured by deeds of 
trust, to secure his own debt to the pledgee, the 
latter or his assignee may have a foreclosure of the 





trust deed without first purchasing such collaterals 
at a sale made of them. The source of trustee’s 
power to sell is the trust deeds, and does not de- 
pend upon a sale of the notes secured after they 
are pledged. Jenkins v. Int. Bank, 8. C. Ill., Ot- 
tawa, Nov. 17, 1884. 


46. Remedies of Holder of Collaterals Secured 
by.—A creditor holding other notes as collateral 
security for the payment of his note hasthree rem- 
edies. He may file his bill to have the collaterals 
sold for the payment of the principal indebtedness, 
or he may bring suit upon the collaterals them- 
selves, or collect the same by a sale of property 
conveyed in trust to secure them, and the pursuit 
of either of these remedies is no bar to another. 
Ibid. 


47. Sale under Pending Suit to Fix Indebt- 
ness.—Where a creditor has notes of his debtor 
pledged as collateral security, which are secured 
by trust deed upon real estate, he may, after his 
debt matures and the collaterals fall due, have 
the trust property in the trust deed sold, not- 
withstanding the pendency of a suit between him 
and his debtor to determine whether the indebted- 
ness had not been paid. But the trustee’s sale 
pending such litigation is subject to whatever de- 
cree may be rendered therein. If itshould be found 
there was nothing due of the principal indebted- 
ness for which the collaterals were pledged, the 
trustee’s sale would be invalid. Ibid. 


48. U.S. Matt—Use of Mail in Aid of Lotteries— 
Rev. Stat. § 3894—Indictment.— A citizen who 
mails a letter to a lottery dealer ordering lottery 
tickets, and inclosing the funds to pay for them, 
does not thereby commit an offense against the 
United States, the statute (§ 3894) being intended 
to prohibit the use of the mails only by lottery 
dealers, and others using the mails for purposes of 
deception. United States v. Mason, U. 8. Cir- 
cuit, E. D. Va., Oct. 1884; 22 Fed. Rep. 707. 











49. Use of Mails for Transmitting Lottery 
Tickets and Circulars—Information—Rev. Stat. 
§ 3894 Continued.—A lottery ticket is not a letter, 
in the meaning of the statute which forbids the 
mailing of “any letter or circular concerning lot- 
teries,” etc. A schedule setting out the prizes 
offered in a lottery, printed on the back of all lot- 
tery tickets sent out fora particular drawing, is a 
circular, within the meaning of that statute. 
Umited States v. Clark, U. 8. Cireuit, E. D. Va., 
Jan. 1885; 22 Fed. Rep. 708. 


50. WILL—Bequest to Corporation to be Created— 
Insufficiency of Description.—A bequest to execu- 
tors to hold in trust until the “Smith Memorial 
Home” for ‘aged, respectable, and indigent 
women who have been residents of the city of New 
London” is incorporated, and then to such corpor- 
ation, sufficiently describes the beneficiaries for all 
purposes of the will. Coil v. Comstock, S. of C. E. 
Conn., 1884; 19 Rep. 171. 


51. One Founded under State against Per- 
petuities.—A sum of money was given by the same 
will to two ecclesiastical societies, to be invested 
as a permanent fund, and the annual income, so 
far as necessary, to be applied to the keeping of 
certain burial lots in good order, and the remain- 
der to the maintenance of religious services in the 
societies. Held, that the keeping of the burial 
lots in order was not a charitable use, and that the 
bequest, therefore, not being protected by the 
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statute of charitable uses, was void under the stat- 
ute against perpetuities. Ibid. 





52. Provision that Testator’s Farm be Rented 
out and Proceeds Applied to Support of Widow.— 
A provision in a will that testator’s farm be rented 
out and proceeds applied to the suppert of his 
widow during her natural life, the surplus of rent, 
if any, to be paid out as thereinafter directed, is a 
bequest to her of said proceeds to the amount of 
the reasonable cost of her living. And the farm 
having been sold for payment of debtsand the sur- 
plus placed at interest, yielding no more than such 
reasonable cost, the accumulations of interest be- 
longed to her. The appropriation is not supple-~ 
mental to other means of support obtained by her. 
It is hers absolutely, and if not drawn by her from 
the executor she may dispose of it, by will or oth- 
erwise, in his hands. Mount’s Appeal, 8. C. Pa., 
Nov. 13, 1884; 15 Pittsb. Leg. Journal, 196. 








CORRESPONDENCE. 


“FIGHTING THE DEVIL WITH FIRE.” 


To the Editor of the Central Law Journal: 

In your remarks in the number of March 6, 1885, 
commenting, you say: “The developments in cases of 
this kind, in which both parties resort to the tactics of 
‘fighting the devil with fire,’ tend to destroy the little 
confidence and respect which the people feel for the 
bar. Itis: hard to say where the chief difficulty lies. 
The better members of the bar have been guilty of too 
many questionable practices to proceed with alacrity 
towards purging their own ranks, and when they do 
proceed, they find it an expensive and ungrateful task.” 
I beg to call your attention to the last period above 
quoted, and which I have italicized. For many years, 
I have been a reader of the JOURNAL, and must say the 
above is the most objectionable thing ever published 
init. Inthe opinion of the JOURNAL, there are and 
can be no good and honorable men who are lawyers, if 
the better members of the bar have been guilty of too 
many questionable practices, etc. I have for many 
years been a lawyer actively engaged in the practice, 
and have had great satisfaction in believing and feeling 
that I belonged to an honorable profession, made hon- 
orable by the high character for integrity and ability of 
the “better members of the bar.”?” This sweeping sen- 
terce knocks down al} the props supporting the illusion 
under which some members of the bar have been liv- 
ing. Against such an opinion expressed in any respect- 
able journal, muchmore a law journal, I must enter an 
earnest protest. Respectfully, 

Wo. C. WARD. 


COMMENTS.—The language above quoted was delib- 
erately written. It embodies a profound conviction, 
the result of many years acquaintance with the morals 
and practices of the legal profession. There are, of 
course, many honorable and high-minded men in that 
profession. But the public distrust of the profession is 
increasing everyday, and it is not an ignorant distrust, 
the result of low prejudice, or the opinions of that class 
of people whose misfortunes or crimes bring them in 
contact with the lowest class of lawyers. The best 
members of the legal profession in Missouri have, 
since the State existed, trafficked in litigation ;—bought 
it and sold it as though it were merchandise, and they 
are still doing it. We ask our learned correspondent 
if itis not so in Alabama. A barrister could not re-~ 





main a member of any of the English Inns of Court 
who would do this. It is notorious that professional 
morals in the United States are very lax, and that law- 
yers in good standing can everywhere be found who 
have done things that would disbar them in England. 
This is an unpleasant thing to say. Itis especially an 
unpleasant thing for a lawyer to say who loves his pro- 
fession, and desires to promote its honor and extend 
its good name. A man does not start on a career of 
moral reform until he acquires a profound conviction 
of his own unworthiness. The same law holds good 
in respect of any number of men or any class of men. 
No real reformation will begin in the ranks of the legal 
profession until that profession, as a body, begins to 
share in some measure in the popular conviction of its 
own unworthiness. As long as the members of the 
profession are content to rest in the idea that all its prac- 
tices are honorable, no real movement towards refor- 
mation will commence. We repeat, it is hard to say 
these things. If we felt disposed to pursue a time- 
serving policy, and to print only those things which 
would make everyone of our readers feel good, we 
should not say them. But itis right that they should 
be said, and we have the courage to say whatever is 
right. Besides, to sayand do what is right, will always 
be found most politic in the long run. The Pacific 
Coast Bar Assciation have just put themselves in the 
position of justifying the conduct to which we alluded 
in the editorial above referred to, and we shall have 
something more to say on the question hereafter.—[ED. 








RECENT PUBLICATIONS. 





BRADWELL’s REPORTS. Vol. 15. Reports of the De- 
cisions of the Appellate Courts of the State of IIli- 
nois. By James B. Bradwell. Volume xv. Con- 
taining all the remaining opinions of the First Dis- 
trict up to the 9th day of February, 1885, and all the 
remaining opinions of the Second District up to Feb- 
ruary 4, 1885, except one, and all the remaining 
opinions of the Third District up to Jan. 15, 1885,and 
all the remaining opinions of the Fourth District up 
to the 16th day of February, 1885, Chicago; Chicago 
Legal News Company, 1885. Price $3.50. 

This volume contains the proceedings of the court on 
the death of Hon. Chauncey L. Higbee, who was pre- 
siding judge of the court for the Third District. Most 
of the causes decided in this volume resulted in revers- 
als of the Circuit Courts; but this fact is explained by 
a prefatory note, which states that the act creating the 
appellate courts requires those courts to write opinions 
only in cases where the udgments or decrees of the 
courts below are reversed and the causes remanded. 
The object of the law evidently was, that these courts 
should exist primarily for the dispatch of business, and 
that the judges should not be put to the labor of writ- 
ing opinions, except where opinions should be neces- 
sary to inform the courts below to proceed further, in 
causes reversed and remanded. There are four of 
these courts in Illinois, each one composed of three 
judges, who, we understand, are selected from the cir- 
cuit judges of each appellate district by the Supreme 
Court. The system has resulted in the dispatch of le- 
gal business, and jin preventing those delays which 
amount to denials of justice. Notwithstanding this we 
understand that there is among the members of the 
profession in Illinois, quite a diversity of opinion as to 
the propriety of the system. We apprehend that the 
test of its value, will be found in discovering whether 
it satisfies the real wants of the business community 
and the masses of the people. The cases reported in 
this volume are, for the most part, brief and read like 
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fair models of judicial composition. No doubt these 
appellate courts render decisions which are intrinsic- 
ally as learned and sound as the decisions of State 
courts of last resort generally. But, of course, the de- 
cisions of courts have an artificial authority, even in 
other jurisdictions, which spring from the rank of the 
courts by which they are rendered. An ordinary man 
on a pedestal looks like a god; an ordinary lawyer on 
the Supreme Bench of the United States looks to the 
people like a great jurist. If he were merely a circuit 
judge in one of the State courts, he would be regard- 
ed as no more than a passable judge. For this reason, 
these reports will never have that credit or authority 
in other States, or even in the State of Illinois, to which 
they are intrinsically entitled. 

The head-notes of this volume seem to be well 
drawn, and it is needless to say that the Chicago Legal 
News people turn out only good specimens of printing. 








JETSAM AND FLOTSAM. 


WHat ARE “FappIsts?””—A faddist must mean one 
having a “‘fad,”’ which is a colloquial term in England 
for a “hobby.” B. 


Dim’NT HurRT ANY ONE.—The hand and arm of a 
statue of Justice in Philadelphia has fallen without 
hurting any one. But that is nothing. In this city the 
hand of Justice sometimes falls and doesn’t come with- 
in a ten-foot pole of those whom it should seize.—N. 
Y. Tribune. 


HANDsOME.-The Arkansas Gazette has been for some 
time past publishing portraits of members of the Arkan- 
sas legislature. They are handsome, and all look alike. 


‘ BOWS TO THE BLasT.—Roscoe Conkling and Joseph 
H. Choate might be utilized for the stage. The run- 
ning cross-fire of wit between these two attorneys over 
the Stewart-Huntington case seemed to culminate the 
other day with this characterization of Mr. Choate by 
his rival: ‘“‘This Napoleonic face, this misleading and 
beguiling face, this dome of thought, this wealth of 
golden hair, not subject to the extremes of heat and 
cold, because eternal sunshine settles there.”? There 
was not enough left of Mr. Choate to retort in kind, 
and he could simply say: “I confess to the possession 
of some wind myself but when the door of the cave of 
£olus is opened and all the contents poured out upon 
my devoted head, I humbly and submissively bow to 
the blast.”"—Philadelphia Times. 


How COULD THE SULTAN SPARE HIM?—“Genera 
Lew Wallace, the American minister at Constantino - 
ple,has just forwarded his resignation to Secretary Bay- 
ard, and there will probably be no disposition to urge 
him to remain at his post. Last summer he saw fit to 
shelve his official responsibilities in order to come to 
this country, where he took the stump for Mr. Blaine. 
He was absent from his post for several months. No 
matter what the political pressure of such a campaign 
might be, it was manifestly improper for a foreign min- 
ister to abuse his trust in order to serve his party. But 
if his successor is to do the same thing, General Wal- 
lace might as well be let stay.”—Boston Advertiser. 


Absenteeism is an old habit of General Wallace. H, 
was absent all one day from the battle of Shiloh with a 
division ofj Grant’s army. He had just five miles 
to march over a good road, and a good bridge to 
get his division into action, while disaster crowded 
upon Grant’s army at every point. In Germany, a 


general who could do no better would be court-mar- 
tialed and shot; but this man has been rewarded with 
the holding of a lucrative office almost continuously 
from that day to this. His country could ill spare for 
one day the 6,000 brave and experienced troops whom 
h commanded. It could spare him for 6,000 years, 
without any perceptible loss. 


ENGLISH POLICE Ip1ocy.—There seems to be but 
one thing in English public life which surpasses the 
imbecility of the present Government, and that is the 
English police, metaphorically known as “Scotland 
Yard.” The other day, a man was seen in London 
- carrying a black bag. He had made himself a “hob- 
ject” of suspicion to the English police, by reason o 
having had the courage to appear in court as counsel 
for the supposed dynamiters; and, as some persons 
suspected of being dynamiters are known to have car- 
ried black bags, the police pounced upon him and 
locked him up. Of course, he was publicly released 
with profound apologies. 


A NOVEL JupDICcIAL RECORD.—One of the present 
judges of the Supreme Court of Indiana, related to the 
writer some time ago, the substance of the record of a 
justice of the peace, which he at an early day in the 
Hoosier State had the pleasure of seeing. The record 
ran about thus: The plaintiff, with his attorney, John 
Smith, and the defendant, with his attorney, Robert 
Brown, appear before the court, and the trial of the 
cause is begun. After hearing the evidence adduced 
for the plaintiff and the defendant, John Smith, for the 
plaintiff, thereupon arises and delivers a very eloquent 
speech, and thereupon Robert Brown, attorney for the 
defendant arises and also delivers a very eloquent 
speech, and the court thereupon finds from the evi- 
dence and the speeches that the Jaw of the case is in 
favor of the plaintiff, but that the equity of the case is 
in favor of the defendant; whereupon the court re- 
solves itself into a court of equity and finds in favor of 
the defendant. M. 


COLORED WITNESSES.—On'‘a reading of the record 
of the proceedings in the court-martial which is tried 
Gen. Swaim, the Judge Advocate General of the army, 
the other day, Mr. Boutwell, of counsel for the accused, 
objected to one of his witnesses being described in the 
record as “Richard Brown, colored.” The Judge Advo- 
cate said that the word colored had been placed afi r 
the name by the reporter without instructions from 
him. As it was placed after the names of all colored 
witnesses, he did not see the necessity for changing the 
record. Major-Gen. Schofield, president of the court, 
said that the court would take the matter under con- 
sideration. 


THE SURVIVING CODE COMMISSIONERS OF NEW 
York.—The State of New York was the first to adopt 
the code system, which has since been adopted by 
nearly every State in the Union. Two of the commis- 
sioners who reported the first code to the Legislature 
of New York are still living: Hon. Arphaxed Loomis, 
of Little Falls, N. Y., and Hon. David Dudley Field, of 
the city of New York. The latter gentleman recently 
passed his eightieth birthday, and it was made the oc- 
easion for congratulations by his many friends. ‘Mr. 
Loomis will soon pass his eighty-sixth birthday. Both 
gentlemen are still vigorous in body and brilliant in 
mind, and we hope to see them live many years yet, to 
still further enjoy the honor of proposing and carrying 
forward the great law reform of codification.— Kansas 
Law Journal. 














